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Preface 





Now in a third edition, Public Administration and Law has been unique since it 
first appeared in 1983. It is the only book in the field of public administration that 
analyzes how constitutional law regulates the main contexts in which individuals 
actually encounter administrators. The earlier editions covered individuals’ inter- 
action with administrators as clients and customers, public employees, prisoners, 
public mental health patients, antagonists litigating against administrative action 
or protesting it through other means, and in encounters with “street-level” admin- 
istrators such as police, health inspectors, and social workers. In response to the 
“reinventing government” and new public management movements, this edition 
adds government contractors to the types of encounters analyzed. Using nontech- 
nical language, our analysis explains the development and application of individu- 
als’ First, Fourth, Fifth, Eighth, and Fourteenth Amendment rights as they pertain 
to these encounters. Unlike other administrative law and constitutional law texts, 
the book explains the structure of the various constitutional rights in the context 
of how public administrators must do their jobs and administrative systems must 
operate. Unlike most—maybe all—law texts, it analyzes judicial involvement in 
public administration from the inside out, rather than the outside in. In other 
words, it explains how constitutional and administrative law must be integrated 
into public administrative decision making, operations, and practices as opposed 
to focusing on how to sue government agencies. 

In framing the discussion around encounters, the book also shows how the U.S. 
federal courts—and the Supreme Court in particular—added an extensive legal 
dimension to public administrative practice by taking four historic steps. First, the 
courts declared (or created) new (or previously undeclared) constitutional rights 
for individuals in every type of encounter. For instance, as of 1950, clients and 
customers effectively had little or no free speech, procedural due process, and equal 
protection rights in their interactions with public administrators. By and large, 
neither could public employees successfully assert such rights within the context of 
their governmental employment. Today, these rights are extensive and dramatically 
affect the administration of so-called safety-net entitlement programs and public 
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personnel administration. Until the late 1960s, prisoners could not successfully 
challenge the conditions of their confinement through the Eighth Amendment’s 
cruel and unusual punishments clause. In the 1970s, that clause became the basis 
for very widespread administrative reforms of prisons and jails affecting govern- 
ments at all levels throughout the nation. In the mid-1970s, patients involuntarily 
confined to public mental health facilities received a constitutional right to treat- 
ment or habilitation. At about the same time, street-level encounters became sub- 
ject to Fourth Amendment concerns. 

Second, the courts took three steps to promote enforcement of the newly 
declared rights. In the 1970s, they made it far easier to litigate by loosening the 
requirements of standing to sue government. They also created a new form of 
lawsuit, called “remedial law,” which enables the courts to mandate and oversee 
reforms of entire administrative systems, as in cases dealing with public school 
desegregation, prisons, and public personnel administration. Finally, as the cap- 
stone of judicial involvement in establishing the constitutional rights and values 
that now inform public administrative practice, the courts made the vast major- 
ity of public administrators potentially personally liable for money damages in 
civil suits arising from their official actions violating clearly established consti- 
tutional rights of which a reasonable person would know. In essence, the courts 
created new rights, made it easier for individuals to vindicate those rights, and 
gave public administrators a direct personal incentive to avoid violating the con- 
stitutional rights of their clients, customers, fellow public employees, and persons 
with whom they engage in street-level encounters, as well as the prisoners and 
mental health patients in their care. Today, the equal protection and free speech 
rights of government contractors parallel those of public employees. This frame- 
work for understanding judicial involvement in public administration has endured 
through widespread changes in the membership of the Supreme Court and federal 
judiciary generally. Although liberal justices and judges may be more inclined to 
strengthen First Amendment rights in the various encounters and more conserva- 
tive jurists may focus on protecting individual property rights, the basic structure 
of judicial intervention in public administration remains intact. By the late 1970s, 
the federal courts were said to be “partners” in public administration, and they 
remain so. 

For the sake of completeness, the book includes chapters on the tensions 
between U.S. public administration and democratic-constitutionalism and the 
bodies of statutory administrative and environmental law that broadly regu- 
late administrative action. These constitute Part One of the book; Part Two is 
comprised of the analysis of the individual type of encounters and an overall 
conclusion. 

This third edition thoroughly updates the second, published in 1997. This edi- 
tion, like the earlier ones, is intended for courses in Master of Public Administration 
(MPA) and Ph.D. programs in public administration and political science, as well 
as for research by individual faculty members and graduate students. Although 
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the book has been substantially revised, its framework and analysis will remain 
familiar to readers of the first and second editions. Coauthors Rosenbloom and 
O'Leary greatly appreciate being joined by coauthor Joshua Chanin, who brings 
fresh insights and energy to the project. 


David H. Rosenbloom 
Rosemary O’Leary 
Joshua Chanin 
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Chapter 1 


The Problem: Retrofitting 
the American 
Administrative State 

into the Constitutional 
Scheme 








Contemporary American public administration has its roots in manage- 
ment. During the second half of the twentieth century, however, law became 
increasingly central to public administrative practice and gained more atten- 
tion in theory and pedagogy. Today, public administration has a substantial 
legal dimension consisting of statutes that generically regulate administrative 
activity, such as the federal Administrative Procedure Act (APA) of 1946, and 
judicial decisions that infuse public administration with constitutional values 
and requirements, including, for instance, procedural due process and equal 
protection. The immediate effect of the legal dimension is to subordinate public 
administration further to the rule of law. More generally, though, it contributes 
to the integration of large-scale administration into the nation’s system of con- 
stitutional government. 

The chief claims of this book are as follows: (1) Much of the legal dimension 
was developed by the federal courts as they applied statutory and constitutional 
law to numerous cases. In these cases, public administration seemed arbitrary 
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and/or failed to comport with constitutional principles and values as understood 
and strongly supported by many judges and justices. (2) As constructed by the 
judiciary, the legal dimension enables the courts to play a large, ongoing role in 
supervising and instructing public administrators. (3) Consequently, any vision 
of public administration that ignores the contemporary legal dimension is seri- 
ously inadequate. These claims are not to suggest that the legal dimension is fixed 
and unchanging. Like much else in government, it is subject to continuing adjust- 
ment and, potentially, even to partial reversal. For the past 35—40 years, however, 
the legal dimension has been tangible, powerful, and central to American public 
administration. 


1.1 Public Administration and 
American Constitutionalism 


The legal dimension of public administration developed as part of a century- 
long struggle to retrofit large-scale administrative operations effectively into 
the nation’s constitutional system of government. The task has been difficult. 
Some countries have found it easier to rewrite constitutions and to reconfig- 
ure governments in order to accommodate their dependency on modern, tech- 
nocratic public administration. The U.S. effort at retrofitting is complicated 
immensely by a received public administrative theory and practice that in many 
respects is at odds with its constitutionalism. American public administration 
was consciously founded on the dictates of management rather than on those of 
governance. It was originally rooted in political ideology and designed to serve 
political goals, but it continues to embrace values and structural arrangements 
that are in tension with those embedded in the Constitution. Ultimately, the 
contemporary legal dimension seeks to bring constitutional values into public 
administration. 

In order to appreciate the scope and potential consequences of the legal 
dimension, those engaged in the enterprise of American public administration 
need a firm grasp of how the field’s theories, values, and prescriptions often fun- 
damentally challenge those of U.S. constitutionalism. Otherwise, they may con- 
sider the legal dimension as simply judicial interference and legislative meddling 
with good public management, and consequently may fail to understand why it 
developed and what it can achieve. For the legal dimension to be evaluated and 
internalized rather than rejected out of hand by students and practitioners of pub- 
lic administration, its logic must be appreciated. Such an appreciation begins with 
an understanding of the historical development of American public administra- 
tive thought. 
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1.2 The American Public Administrative “Orthodoxy” 


The American administrative state began to develop in earnest in the 1880s. It 
was largely in place by the end of the New Deal in the 1930s, although President 
Lyndon B. Johnson’s Great Society programs of the 1960s and other measures have 
extended it. There was a certain inevitability to the rise of large-scale public admin- 
istration, which is now a worldwide phenomenon (Jacoby 1973). But there was 
nothing necessary about the doctrines, beliefs, and values that would inform the 
American version. The development of “orthodox” American public administrative 
thought was a self-conscious enterprise intended to serve political, administrative, 
and social ends. It was informed by the objectives of three major movements: civil 
service reform (1870s—1890s), progressivism (1890s—1920s), and scientific manage- 
ment (1900s—1930s). The system of administrative belief that emerged from these 
movements had the following defining characteristics. 


1. There is a dichotomy between politics and administration. This proposition was 
critical to the civil service reformers’ overall political objectives. They believed 
that divorcing the civil service from politics would bring about a fundamen- 
tal change in the nation’s political leadership. In their view, eliminating the 
“spoils system” of large-scale political appointment to and dismissal from 
government jobs would deprive political bosses and machines of their chief 
resource. The reformers believed that once patronage was no longer available, 
the bosses and machines would fall and a higher class of political leaders would 
emerge. Dorman Eaton, who wrote most of the Civil Service (Pendleton) Act 
of 1883, made this unmistakable: “we have seen a class of politicians become 
powerful in high places, who have not taken (and who by nature are not quali- 
fied to take) any large part in the social and educational life of the people. 
Politics have tended more and more to become a trade or separate occupation. 
High character and capacity have become disassociated from public life in 
the popular mind” (Eaton 1880:392). Another leading reformer, Carl Schurz, 
contended that in order “to restore ability, high character, and true public 
spirit once more to their legitimate spheres in our public life, and to make 
active politics once more attractive to men of self-respect and high patriotic 
aspirations,” it was necessary to “rescue our political parties, and to a great 
measure the management of our public affairs, from the control of men whose 
whole statesmanship consists in the low arts of office mongering” (Schurz 
1893). Hence the reformers’ insistence that of the great number of “places [in 
civil service] very few are political. Political offices are those which are con- 
cerned with devising and enforcing a policy which the people have approved 
at the polls” (Civil Service Reform Association, no date [circa 1880]:1; see 
Rosenbloom 1971:75). In time, the politics-administration dichotomy was 
partly institutionalized by the merit system and by regulations barring public 
employees from taking an active part in partisan political activities. 
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2. Public administration is a field of management or business rather than of law. 
This claim was forcefully made by Woodrow Wilson, a Progressive, in 
his famous essay, “The Study of Administration” (1887). His clarion call 
to develop an American science of public administration states flatly that 
“[t]he field of administration is a field of business. It is removed from the 
hurry and strife of politics; it at most points stands apart even from the 
debatable ground of constitutional study” (Wilson 1887:18). Later, in 1926, 
the first American textbook on public administration, Leonard White's 
Introduction to the Study of Public Administration, asserted that “the study 
of administration should start from the base of management rather than 
the foundation of law, and is therefore more absorbed in the affairs of the 
American Management Association than in the decisions of the courts” 
(White 1926:vii—viii). A managerial focus brings with it managerial values. 
Hear Woodrow Wilson (1887:10): “It is the object of administrative study to 
discover, first, what government can properly and successfully do, and, sec- 
ondly, how it can do these proper things with the utmost possible efficiency 
and at the least possible cost either of money or of energy.” 

The consequences of defining public administration as management can- 
not be overstated. It gives primacy to the values of efficiency, economy, and 
effectiveness as combined in making cost-effectiveness a key measure of 
“good” public administration. Political responsiveness, representativeness, 
and accountability become subordinate concerns. Interest in individual legal 
and constitutional rights is also secondary. From a managerial perspective, 
a legislature’s effort to make public administrators responsive or account- 
able is often pejoratively labeled “micromanagement” or “red tape” (Mayer 
1993; Kaufman 1977). Constitutional procedural due process is not neces- 
sarily efficient, economical process. Wilson cited “friction’—the antithesis of 
efficiency—as his rationale for introducing widespread racial segregation into 
the federal service (see Rosenbloom 1977:54). Whereas the reformers fash- 
ioned the politics-administration dichotomy to shield the civil service from 
politicians, the managerial emphasis logically demands that it also be insu- 
lated from legislative and judicial supervision. By 1916, the model city charter 
of the National Municipal League called for urban government administered 
by a city manager, selected without regard to politics “solely on the basis of his 
executive and administrative qualifications” (Mosher 1976:83). The charter 
contained a clear prescription for administrative autonomy: “Except for the 
purpose of inquiry the council and its members shall deal with the admin- 
istrative service solely through the city manager, and neither the council nor 
any member thereof shall give orders to any of the subordinates of the city 
manager, either publicly or privately” (Mosher 1976:82—83). Any “interfer- 
ence” by members of the council with administration would be subject to 
criminal punishment! 
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3. Public administration can be scientific. Although Wilson (1887:11) referred 
to “the science of administration,” it was not until the advent of Frederick 
Taylor’s scientific management movement in the early 1900s that the notion 
of a scientific way to organize work gained widespread, enthusiastic accep- 
tance. Taylor (1911) was primarily interested in restructuring authority and 
work methods in the industrial sector in the name of enhancing employee 
motivation, productivity, and efficiency (Schachter 1989). However, his ideas 
and methods were relevant to the public sector as well. The Progressives 
wanted to create stronger public administration as a tool for social and eco- 
nomic reform. Scientific methods of organizing and managing personnel 
and accomplishing work generally would be a great boon to them. By 1937, 
Luther Gulick and Lyndall Urwick were able to publish a highly influential 
book called Papers on the Science of Administration. It served as background 
material for the effort by the U.S. Presidents Committee on Administrative 
Management to redesign the presidency and to reorganize much of the bur- 
geoning New Deal federal bureaucracy. The belief that public administration 
was scientific put pressure on the courts to be deferential to administrative 
expertise—even in such matters as defining the public interest. 


Taken on its merits, there is much to contest in the view that public administra- 
tion necessarily is or can be an apolitical managerial science. However, the domi- 
nant Progressive movement installed the main tenets of the orthodoxy, as outlined 
above, in governments at all levels. Adherents to progressivism included Presidents 
Theodore Roosevelt (1901-1909) and Woodrow Wilson (1913-1921). The extent of 
reform varied from place to place, but it encompassed the growth of civil service sys- 
tems, position classification, political neutrality, city management, the “rationaliza- 
tion” of public budgeting, efforts to organize based on scientific principles, and the 
growth of independent, politically insulated organizations called “public authori- 
ties” to manage water systems, ports, bridges, parks, and other infrastructure. 

There is no doubt that the orthodoxy improved government, but for many of 
its leading advocates that was not the main goal. The reformers and Progressives 
were sometimes quite candid about the secondary importance of better administra- 
tion. Carl Schurz (1895:4) noted that “the question whether the Departments at 
Washington are managed well or badly is, in proportion to the whole problem, an 
insignificant question.” The significant question, as the reformers noted over and 
over again, was, who will America’s political leaders be and what will they value? 
Wilson and other Progressives realized that creating a powerful, politically insu- 
lated public administration to intervene in the society and economy was not par- 
ticularly democratic; however, it was a tool that could blunt the impact of massive 
immigration on the nation’s political culture and leadership. Wilson firmly sup- 
ported civil service reform, but he also admitted that it “is not democratic in idea” 
(Rohr 1986:231, note 61). He advocated administrative reforms partly because “the 
only way in which we can preserve our nationality in its integrity and its old-time 
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originative force in the face of growth and imported change is by concentrating 
it, putting leaders forward vested with abundant authority in the conception and 
execution of policy” (Rohr 1986:231, note 61). In his view, and that of many other 
Progressives, administrative reforms were a weapon in a battle for the nation’s soul 
(see Hofstadter 1955). They felt a sense of crisis and urgency because, as Wilson 
put it, 


the character of the nation ... is being most deeply affected and modi- 
fied by the enormous immigration which year after year pours into 
the country from Europe: our own temperate blood, schooled to self- 
possession and to the measured conduct of self-government is receiv- 
ing a constant infusion and yearly experiencing a partial corruption 
of foreign blood: our own equable habits have been crossed with the 
feverish habits of the restless old world. We are unquestionably facing 
an ever-increasing difficulty of selfcommand with ever-deteriorating 
materials, possibly with degenerating fibre (Rohr 1986:72). 


By the 1920s, the orthodoxy ceased to serve such large political objectives. 
Immigration had been severely restricted and Progressive presidents had been in 
office for two decades. The orthodoxy was institutionalized as city management, 
merit-based civil service, and political neutrality became “best practices” and domi- 
nated much of the public sector. Eventually whole generations of American public 
administrative thinkers would neglect the orthodoxy’s political roots in their efforts 
to promote honest, efficient, economical, and science-based public management. 
Never intended to be apolitical in its consequences, the orthodoxy could not be 
made so. It favored centralized authority and was not democratic, participatory, 
or designed for political responsiveness (Waldo 1948). (Nor was it good science 
[Simon 1947].) But it proved to be a very “perdurable” administrative culture that 
continued to inform a great deal of administrative practice well after its inade- 
quacies were widely understood (Waldo 1984a). It was only in the 1990s that it 
began to rapidly disintegrate and to be replaced by a “new public management” (see 
Mascarenhaus 1993; Hood 1990). 


1.3 “Reinvented” Public Administration: 
Toward a New Public Management 


By the mid-1990s a new public management (NPM) offered an alternative mana- 
gerial paradigm for the public sector. In the English-speaking world, the NPM 
became dominant in New Zealand, Australia, and the United Kingdom. Its core 
tenets also informed a great deal of reform in the United States, where its variant 
is more commonly called “reinventing government” (Osborne and Gaebler 1992). 
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Although highly critical of the orthodoxy, which it considers a relic of the machine 
age (Osborne and Gaebler 1992), U.S. reinvention is managerially oriented and 
shares the orthodoxy’s commitment to the politics-administration dichotomy and 
to the core values of efficiency, economy, and effectiveness. Note how the chief fed- 
eral reinvention tract, the Report of the National Performance Review (NPR report), 
echoes Wilson: “This performance review is not about politics. ... We want to 
make improving the way government does business a permanent part of how gov- 
ernment works, regardless of which party is in power” (Gore 1993:iv). 

At the heart of reinvention is the belief that government should be results— 
rather than process—oriented. To achieve results, it argues, public administration 
should make better use of market-like competition in the provision of goods and 
services. This may be accomplished through privatization, competitive sourcing, 
reorganizing agencies to more closely resemble private corporations, or by forcing 
them to compete with one another and/or nongovernmental organizations. Like 
firms in a market, reinvention maintains, agencies should be responsive to custom- 
ers. They should also be entrepreneurial in developing and offering products and 
services that the public will demand; they should develop niches and find custom- 
ers. “Customer” is broadly defined as those persons and organizations that inter- 
act voluntarily or involuntarily with a public agency. Because not all government 
agencies sell something to the public, customer satisfaction is sometimes treated 
as a generic means of evaluating facilities, information, products, and behavior in 
administering services and constraints. 

Reinvention considers efficiency and effectiveness to be impeded by the kind of 
procedurally oriented controls the orthodoxy relied on for depoliticization, finan- 
cial regularity, and preventing corruption. It views across-the-board regulations, 
such as those associated with centralized personnel systems and government-wide 
procurement rules, as especially inimical to results-oriented public administration. 
Reinvention advocates “deregulating” the public service; that is, freeing agencies 
from restrictive rules regarding personnel, spending, work methods, and so forth. 
The NPR report complains: 


When we ... impose more controls, we make the systems worse. Over 
the past 15 years, for example, Congress has created within each agency 
an independent office of the inspector general. The idea was to root out 
fraud, waste, and abuse. The inspectors general have certainly uncov- 
ered important problems. But as we learned in conversation after con- 
versation, they have also so intimidated federal employees that many 
are now afraid to deviate even slightly from standard operating proce- 


dure (Gore 1993:2-3). 


Along with deregulation, the Clinton-Gore (1993-2001) administration’s ver- 
sion of reinvention emphasized decentralization and employee empowerment as 
means of achieving results. There is no consensus on the extent to which the NPR 
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was successfully implemented (Rosenbloom and Piotrowski 2008). However, it 
introduced new concepts and changed the language of federal administration. Its 
continuing impact was assured by the commitment of President George W. Bush’s 
administration (2001-2009) to several reinvention tenets. During the 2000 elec- 
tion campaign, Bush echoed Gore in indicating that “[m]y policies and my vision of 
government reform are guided by three principles: Government should be citizen- 
centered, results-oriented, and wherever possible, market based” (Bush 2000:15). 

These three principles partly guided the President’s Management Agenda, 
announced by Bush in the summer of 2001. The agenda included five general items, 
all of which were generally compatible with reinvention: Strategic Human Capital, 
Competitive Sourcing, Financial Performance, Electronic Government (e-gov), 
Budget and Performance Integration. Strategic human capital referred to right-siz- 
ing agencies and programs, with a view toward reducing the organizational layers 
between decision makers and the public. Competitive sourcing followed reinven- 
tion’s commitment to “steering” rather than “rowing,” but recognized that govern- 
ment is sometimes able to perform more cost-effectively than private entities. The 
financial performance initiative was aimed at reducing and recovering erroneous 
government payments. The objectives of e-gov were to increase government pro- 
ductivity and facilitate customer service. Budget and performance integration was 
intended to establish performance budgeting, something that has remained elusive 
in the federal government during on again, off again efforts since the late 1940s. 

Perhaps the main difference between Bush and Clinton with regard to public 
administration was Bush’s strong emphasis on enhancing executive power. This mil- 
itated against employee empowerment and decentralization. To the contrary, Bush 
sought to strengthen political appointees’ managerial control over the career civil 
service through homeland security legislation and the development of a National 
Security Personnel System. The essence of this effort was to reduce career employ- 
ees’ protection against transfers and adverse actions while making their pay more 
dependent on performance. Bush relied on the U.S. Office of Management and 
Budget (OMB) to centralize control over agencies’ implementation of the President's 
Management Agenda. OMB scored agency progress on the agenda through a “traf- 
fic light” scorecard. It also played a central role in evaluating agencies through the 
Bush administration’s Performance Assessment Rating Tool, which was oriented 
toward defining programmatic objectives in operational terms. 

Based on his campaign rhetoric and appointment to key posts of several indi- 
viduals who previously served in the Clinton-Gore administration, it appears likely 
that President Barack Obama will generally follow reinvention principles (Brodsky 
2009). Consequently, it is reasonable to assume reinvention will become the new 
public administration “orthodoxy,” if it has not already done so. 

Like the orthodoxy of the 1930s and 1940s, however, reinvention pays little 
attention to individual rights in the context of public administration. Guided by 
its commitment to results and flexibility rather than to procedural regularity, rein- 
vention reforms do not seek to enlarge constitutional and legal controls on public 
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administration. The NPR report argues that “[t]o deliver what the people want, 
we need not jettison the traditional values that underlie democratic governance— 
values such as equal opportunity, justice, diversity, and democracy. We hold these 
values dear” (Gore 1993:8). This rendition of democratic values is revealing in itself. 
Equal opportunity, diversity, and justice are mentioned, but their constitutional 
referents, equal protection and due process, are not. Yet Supreme Court decisions 
make it abundantly clear that efforts to promote equal opportunity and diversity 
are controlled by equal protection doctrine (Adarand Constructors v. Pena 1995; 
Grutter v. Bollinger 2003; Gratz v. Bollinger 2003) and that justice is defined by due 
process (e.g., Cleveland Board of Education v. Loudermill 1985). Further, the report 
envisions a separation of powers in which Congress and the courts play a much 
more limited role in federal administration. 

The Bush administration also offered little if any reason to believe there is a pos- 
itive relationship between reinvention, on the one hand, and constitutional rights 
and procedure, on the other. Whether driven by a commitment to results or a desire 
to enhance executive power, the Bush administration came under heavy criticism 
for disregarding the Constitution and the rule of law, especially in connection with 
signing statements, which the American Bar Association called “contrary to the 
rule of law and our constitutional separation of powers”; wiretaps; and the treat- 
ment of enemy combatants (see American Bar Association 2006; Pfiffner 2008; 
and Hamdi v. Rumsfeld 2004). If public administration offers no guarantee that 
when individuals interact with public agencies their constitutional rights will be 
respected and protected, what will? 


1.4 U.S. Constitutionalism 


American constitutionalism embraces a radically different set of values than those 
of managerially focused public administration, both in the orthodox and reinvented 
versions. It rests on classical liberal contract theory, which holds that the purpose 
of government is to preserve natural rights and to protect individual liberty. The 
Declaration of Independence captures its essence in a few famous lines: “We hold 
these truths to be self-evident, that all men are created equal, that they are endowed 
by their Creator with certain unalienable Rights, that among these are Life, Liberty 
and the pursuit of Happiness. That to secure these rights, Governments are insti- 
tuted among Men, deriving their just powers from the consent of the governed. ...” 
Constitutional theory also views government as a tool for securing public goods. 
The Constitution’s preamble indicates that provision for “the common defence” 
and promotion of “the general Welfare” are among the regime’s preeminent per- 
manent goals. 

None of this necessarily runs counter to managerially based public administra- 
tion. In The Federalist, No. 68, Alexander Hamilton proclaimed that “we may safely 
pronounce that the true test of a good government is its aptitude and tendency to 
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produce a good administration” (Federalist Papers 1787-1788:414). However, there 
is a serious hitch. Governments can become “destructive” of liberal ends, as the 
Declaration puts it; consequently, they must be subject to a wide array of checks, 
balances, and constraints. In James Madison’s enduring words: “If men were angels, 
no government would be necessary. If angels were to govern men, neither external 
nor internal controls on government would be necessary. In framing a government 
which is to be administered by men over men, the great difficulty lies in this: you 
must first enable the government to control the governed; and in the next place 
oblige it to control itself. A dependence on the people is, no doubt, the primary 
control on the government; but experience has taught mankind the necessity of 
auxiliary precautions” (Federalist Papers 1787-1788, No. 51:322). In the American 
context, these external and internal controls predate large-scale public administra- 
tion and can frustrate it. They also embody values that are sometimes antithetical 
to managerially oriented public administration. 


1.4.1 Efficiency 


According to the orthodoxy, efficiency is “axiom number one in the value scale of 
administration” (Gulick 1937:192). The NPR identifies efficiency as a top objec- 
tive of administrative reform, along with effectiveness and responsiveness to cus- 
tomers (Gore 1993:i). As interpreted by the courts, the Constitution also respects 
efficiency, but it frequently ranks other values, such as individual rights and con- 
stitutional integrity, much higher. In Stanley v. Illinois (1972:656), the Supreme 
Court explained that “the Constitution recognizes higher values than speed and 
efficiency. Indeed, one might fairly say of the Bill of Rights in general, and the Due 
Process Clause in particular, that they were designed to protect the fragile values of 
a vulnerable citizenry from the overbearing concern for efficiency and efficacy that 
may characterize praiseworthy government officials no less, and perhaps more, than 
mediocre ones.” In Immigration and Naturalization Service v. Chadha (1983:959), 
Chief Justice Warren Burger admonished that Madison’s “internal controls” were 
of enduring importance and that it would be perilous to circumvent them in the 
name of convenient, efficient shortcuts. 


The choices we discern as having been made in the Constitutional 
Convention impose burdens on governmental processes that often seem 
clumsy, inefficient, even unworkable, but those hard choices were con- 
sciously made by men who had lived under a form of government that 
permitted arbitrary governmental acts to go unchecked. There is no sup- 
port in the Constitution or decisions of this Court for the proposition 
that cumbersomeness and delays often encountered in complying with 
explicit constitutional standards may be avoided. ... With all the obvious 
flaws of delay, untidiness, and potential for abuse, we have not yet found 
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a better way to preserve freedom than by making the exercise of power 
subject to the carefully crafted restraints spelled out in the Constitution. 


Such reasoning is intended to ensure that constitutional values continue to 
dominate the organization and operation of government. Arrangements such as the 
separation of powers and the requirement that administrative activity be regulated 
by due process complicate the public administration immensely. There is much in 
the Constitution that the orthodoxy would have rewritten and reinvention would 
like to change. Woodrow Wilson was no fan of the separation of powers, and Luther 
Gulick found grass roots democracy bothersome (Wilson 1887:20; Gulick and 
Urwick 1937:192-193). As discussed below, the NPR and the Bush administration 
envisioned a very crimped role for Congress in federal administration, but from 
the constitutional point of view, it is public administration, not the Constitution, 
that must be adjusted. As Burger suggests, constitutional theory requires public 
management to serve the purposes of government. It does not support restructuring 
government to serve the needs of better public management. 


1.4.2 Who’s in Charge of Public Administration? 


Orthodox public administration strongly subscribed to the principle of “unity of 
command” as a means of coordinating work. As Gulick explained: “A workman 
subject to orders from several superiors will be confused, inefficient, and irre- 
sponsible; a workman subject to orders from but one superior may be methodi- 
cal, efficient, and responsible” (Gulick 1937:43). In this view, public administrators 
ought to be subordinate to one branch of government, not three. In the ortho- 
dox tradition, this was made most clear by the U.S. Presidents Committee on 
Administrative Management, also known as the Brownlow Committee, after its 
chair, Louis Brownlow. Brownlow was a staunch supporter of executive power 
(Brownlow 1949), as were the other two members, Gulick and Charles Merriam. 
According to its 1937 report: 


m [C]anons of efficiency require the establishment of a responsible and effective 
chief executive as the center of energy, direction, and administrative manage- 
ment. ... 

m [A]ccountability is often obscured by the Congress itself in imposing upon 
the Executive in too great detail minute requirements for the organization 
and operation of the administrative machinery. ... 

m We hold that once the Congress has made an appropriation ... which it is 
free to withhold, the responsibility for the administration of the expenditures 
under that appropriation is and should be solely upon the Executive (U.S. 
President’s Committee on Administrative Management [PCAM] 1937:3, 
49-50). 
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John Rohr, a leading present-day administrative scholar, is quite correct in not- 
ing that “[a]t the heart of the [committee’s] doctrine is a fundamental error that 
transforms the president from chief executive officer into sole executive officer” 
(Rohr 1986:139). 

The Bush administration went much further than the Brownlow Committee 
and the NPR in advancing a theory that centralizes control over federal adminis- 
tration in the president. Bush’s theory of a unitary executive branch undercut both 
the constitutional separation of powers and individual rights. His theory holds 
that all power vested in or delegated to the executive branch resides, ultimately, in 
the president. Consequently, executive branch agencies and officials are not con- 
stitutionally authorized to act independently of the president, even when a statute 
calls upon them to do so. Under this theory, for example, all congressionally del- 
egated legislative authority to agencies to make rules rests with the president rather 
than the agencies themselves. Therefore, the president can exert full control over 
rulemaking by executive branch agencies such as the Environmental Protection 
Agency and the Occupational Safety & Health Administration, despite the fact 
that in delegating legislative authority to them to act as supplementary lawmakers, 
Congress may have contemplated that they would exercise their expertise inde- 
pendently (see Rosenbloom 2000). Moreover, the president has a constitutional 
duty to preserve the powers of the presidency and is the final judge of their limits. 
Bush’s unitary executive branch theory manifested itself in his administration’s 
unwillingness to share information with Congress, the unconstitutional treatment 
of enemy combatants, illegal wiretaps, signing statements, and unilateral revision 
of the Presidential Records Act of 1978. Each of these measures has been analyzed 
and evaluated elsewhere, making recapitulation unnecessary here (Pfiffner 2008; 
Rosenbloom 2008). However, some outstanding features of Bush’s unitary execu- 
tive branch theory should be emphasized. First, it puts the president above the law 
and the historical operation of the constitutional system of checks and balances 
(American Bar Association 2006; Pfiffner 2008:245; Rosenbloom 2008). Second, 
it strongly supports centralized control of federal administration by a unit in the 
Executive Office of the President, such as OMB. Third, it necessarily follows the 
Brownlow Committee and NPR in prescribing a very limited role for Congress in 
overseeing administration. 

Adherence to orthodox and NPR prescriptions and Bush’s unitary executive 
branch theory might plausibly yield more cost-effective administration, but their 
executive-centered administrative vision is not shared by the Constitution. The 
Constitution and constitutional law give Congress tremendous authority over fed- 
eral administration. Most generally, Article I, section 8, vests a great deal of the 
federal government’s total power in Congress, subject to such checks as the presi- 
dent’s veto. The section begins with the words, “The Congress shall have the Power 
to,” and goes on to identify the following policy areas: taxation and other financing 
for the “common Defence and general Welfare of the United States”; commerce; 
naturalization; bankruptcy; coinage; weights and measures; post offices and roads; 
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patents and copyrights; creation of federal courts; declaration of war; raising and 
supporting armies and providing and maintaining a navy; organization, arming, 
and disciplining of the militia; and regulation of the nation’s capital district. It also 
authorizes Congress “[t]o make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers, and all other Powers vested by this 
Constitution in the Government of the United States, or in any Department or 
Officer thereof.” Plainly, administrative operations depend on congressional autho- 
rization for their establishment, missions, organization, and authority. Note further 
that the Constitution explicitly says, “No Money shall be drawn from the Treasury, 
but in Consequence of Appropriations made by Law” (Article I, section 9, clause 
7), and that all offices “shall be established by law” (Article II, section 2). Although 
the president is charged with taking “[c]are that the Laws be faithfully executed” 
(Article II, section 3), the Constitution makes Congress responsible for fashioning, 
funding, and evaluating the administrative tools and techniques the president will 
use to do so. 

The following are among the administrative activities subject to regulation by 
Congress through statutes and legislative oversight: personnel, staffing, civil ser- 
vice pay and benefits, strategic planning, performance evaluation, budgeting and 
spending, accounting, collection and release of information, rule making, enforce- 
ment, dispute resolution and adjudicatory procedures, and open meetings. A great 
deal of congressional regulation of federal administration comes in the form of 
administrative law, which specifies the procedures agencies must follow when car- 
rying out many of their functions. Even in the realm of defense, where the president 
is the “commander in chief,” Congress has the specific power “[t]o make Rules for 
the Government and Regulation of the land and naval Forces” (Article I, section 
8, clauses 12—14). 

Neither can proponents of executive-centered federal administration find 
much solace in constitutional law decisions. Since 1838, it has been settled law 
that “[iJt would be an alarming doctrine, that congress cannot impose upon any 
executive officer any duty they may think proper, which is not repugnant to any 
rights secured and protected by the constitution; and in such cases, the duty and 
responsibility grow out of and are subject to the control of law, and not to the 
direction of the President” (Kendall v. United States 1838:610 [capitalization, sic]). 
More than a century later, a federal district court applied the same principle in rul- 
ing that the head of an executive branch agency could not refuse to spend money 
already appropriated by law on the grounds that the president wanted the agency 
abolished and sought to zero out funding for it through his budget message to 
Congress (Local 2677, American Federation of Government Employees v. Phillips 
1973). In Hamdi v. Rumsfeld (2004:535-536), the Supreme Court circumscribed 
the president’s powers as commander in chief by noting that “[w]e have long since 
made clear that a state of war is not a blank check for the President when it comes 
to the rights of the Nation’s citizens.” 
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Myers v. United States (1926) held that the executive power vested in the 
president by Article II includes the unfettered power to dismiss executive officers 
appointed with the advice and consent of the Senate. Writing for the Court, Chief 
Justice William Howard Taft, who had been president from 1909 to 1913, rea- 
soned that the president’s power to execute laws must reasonably include the power 
to fire those subordinates who act at his direction. However, a few years later, in 
Humphrey's Executor v. United States (1935), the Court specifically limited Myers’ 
applicability by ruling that it extended to purely executive officers only. The Court 
held that members of the Federal Trade Commission, which has quasi-legislative 
and quasi-judicial functions, occupies “no place in the executive Department” 
and exercises “no part of the executive power vested by the Constitution in the 
President” (Humphrey's Executor v. United States 1935:627-628). The Humphrey’s 
decision and the logic behind it place independent regulatory commissions beyond 
the reach of many regulations and controls imposed by the president and OMB on 
other agencies (Moreno 1994). If the executive branch were unitary in Bush’s sense, 
agencies such as the Securities and Exchange Commission, the National Labor 
Relations Board, the Federal Communications Commission, and several others 
would still be independent. 

Perhaps the Supreme Court's decision in Morrison v. Olson (1988) deals an even 
harder blow to executive-centered administration than its ruling in Humphrey’. 
Morrison required interpretation of the “Appointments Clause,” which reads in 
part that “Congress may by Law vest the Appointment of ... inferior Officers, as 
they think proper, in the President alone, in the Courts of Law, or in the Heads 
of Departments” (Article II, section 2). The Ethics in Government Act of 1986 
provided for the appointment of an independent counsel within the Department 
of Justice to investigate and prosecute alleged violations of federal ethics law. 
Appointment was by a court called the Special Division. The independent counsel, 
Alexia Morrison at the time, could not be fired by her nominal supervisor in the 
executive branch, the attorney general, except for cause related to performance. 
Although the Court’s majority was clearly troubled by some aspects of this arrange- 
ment, it upheld the act’s constitutionality. The Court did not find the appointment 
of this executive officer by a court so “incongruous” as to have “the potential to 
impair the constitutional functions assigned to one of the branches” (Morrison v. 
Olson 1988:675—676). Nor were the restrictions placed on her removal such that 
they would “impede the President’s ability to perform his constitutional duty” 
(Morrison v. Olson 1988:691). In language that modified the Myers-Humphrey’s line 
of thought, the Court reasoned that 


our present considered view is that the determination of whether the 
Constitution allows Congress to impose a “good cause” type restriction 
on the President’s power to remove an official cannot be made to turn 
on whether or not that official is “purely executive.” The analysis con- 
tained in our removal cases is designed not to define rigid categories of 
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those officials who may or may not be removed at will by the President, 
but to ensure Congress does not interfere with the President’s exercise of 
the “executive power” and his constitutionally appointed duty to “take 
care that the laws be faithfully executed” under Article I] (Morrison v. 
Olson 1988:690). 


Morrison is a potential nightmare for opponents of congressional involvement 
in federal administration. In dissent, Justice Antonin Scalia warned, “There are 
now no lines. If the removal of a prosecutor, the virtual embodiment of the power 
to ‘take care that the laws be faithfully executed,’ can be restricted, what officer's 
removal cannot? ... As far as I can discern from the Court’s opinion, it is now open 
season upon the President’s removal power for all executive officers” (Morrison v. 
Olson 1988:726-727). 

Just because Congress can experiment does not mean it will, but while the leg- 
islature may be willing to limit micromanagement, it is clearly not ready to turn the 
executive branch over to the president, as the Brownlow Committee, the NPR, and 
President Bush would like. For example, the Government Performance and Results 
Act of 1993 (GPRA) affords Congress vast opportunities to micromanage. The act 
starts from the premise that “[f]ederal managers are seriously disadvantaged in their 
efforts to improve program efficiency and effectiveness, because of insufficient articu- 
lation of program goals” (section 2[a][2]). In many cases, this results from a legislative 
failure to use precise language in drafting statutes. However, Congress can rely on its 
committees and subcommittees to accomplish what it cannot do as a whole. The act 
requires agencies to consult with Congress (read, “committees and subcommittees”) 
in establishing strategic plans that identify specific objectives and performance indi- 
cators. Consequently, it provides (sub)committees with a formal basis—indeed, a 
legal obligation—to define statutory objectives in a fashion that is binding on execu- 
tive branch agencies. Importantly, the act conceives of executive agencies as exten- 
sions or adjuncts of the legislature and complains that “congressional policymaking, 
spending decisions and program oversight are seriously handicapped by insufficient 
attention to program performance and results” (section 2[a][3)). 

GPRA is but one manifestation of how deeply Congress can potentially reach 
into the operations of executive branch agencies. In the Small Business Regulatory 
Enforcement Fairness Act (1996), Congress included a subtitle, called the 
Congressional Review Act, which establishes legislative mechanisms for delaying 
and overriding final agency rules to which it is opposed. Other outstanding examples 
of congressional involvement in federal administration include the APA, Freedom 
of Information Act (1966), Federal Advisory Committee Act (1972), Privacy Act 
(1974), Government in the Sunshine Act (1976), Inspector General Act (1978), 
Negotiated Rulemaking Act (1990, 1996), Administrative Dispute Resolution Act 
(1996), and Assessment of Federal Regulations and Policies on Families Act (1998) 
(see Rosenbloom 2000 for an analysis of Congress’ view of federal agencies as its 
adjuncts for legislative functions). 
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1.4.3 Consolidation of Functions 


Managerially oriented public administration typically favors the consolidation of 
administrative functions for the sake of cost-effectiveness. Viewing the sprawl- 
ing New Deal bureaucracy, the Brownlow Committee asked, “How is it humanly 
possible to know fully the affairs and problems of over 100 separate major agen- 
cies, to say nothing of being responsible for their general direction and coordi- 
nation?” (PCAM 1937:93). The committee called for their “reorganization under 
a few large departments in which every executive activity would find its place” 
(PCAM 1937:93). Similarly, the NPR called for a variety of streamlining measures, 
including consolidation of offices and functions (Gore 1993: especially Appendix 
C). Agencies are often vested with executive, legislative, and/or judicial functions 
in an effort to promote flexible governance. One of the great advantages of public 
administration is that it allows the three functions of government separated by the 
Constitution to collapse into single entities. A typical regulatory commission will 
make rules, adjudicate cases of eligibility and/or violations of legal requirements, 
and enforce the rules and law. 

Such arrangements may be acceptable when subject to adequate legal regula- 
tion, but they run counter to a broader constitutional logic. In The Federalist, No. 
47, James Madison proclaimed that “[t]he accumulation of all powers, legislative, 
executive, and judiciary in the same hands, whether of one, a few, or many, and 
whether hereditary, self-appointed, or elective, may justly be pronounced the very 
definition of tyranny” (Federalist Papers 1787-1788:301). 

Reflecting on the administrative state in 1952, Supreme Court Justice Robert 
Jackson explained that “[t]he rise of administrative bodies has been the most sig- 
nificant legal trend of the last century and perhaps more values today are affected 
by their decisions than by those of all the courts, review of administrative deci- 
sions apart. ... They have become a veritable fourth branch of the Government, 
which has deranged our three-branch legal theories much as the concept of a fourth 
dimension unsettles our three dimensional thinking” (Federal Trade Commission 
v. Ruberoid 1952:487). In practice, “the severe strain on the separation-of-powers 
principle” caused by administrative agencies (Buckley v. Valeo 1976:280-281) has 
been addressed by placing legal restrictions on agencies’ use of their powers and by 
subjecting them to constitutional constraints such as due process. This approach is 
discussed throughout the book. Here it is necessary only to note that regulations 
intended to reduce potential abuse stemming from the consolidation of constitu- 
tional functions are often at odds with the prescriptions of managerially oriented 
public administration. Administrative law judges (ALJs) are an example. They 
frequently run adjudicatory hearings for agencies. Their decisions can have sub- 
stantial impacts on agency budgets, the application of rules, and determinations 
of individuals’ eligibility for benefits, licenses, and programs. However, under the 
APA, as amended, ALJs have considerable legal independence, are not subject to 
performance appraisals by their agencies, and can only be disciplined and removed 
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for good cause. This is precisely the kind of barrier to administrative coordination 


that the orthodoxy condemned (Gulick 1937:79-89). 


1.4.4 Instrumentalism and Utilitarianism 
versus Contractarianism 


Driven by a managerial focus, American public administration tends to be instru- 
mental in the sense of placing a premium on cost-effectiveness and utilitarian in 
seeking favorable benefit-cost ratios. From Woodrow Wilson to Al Gore, managerial 
thinkers have argued that the political function is to establish public policy goals, 
whereas the administrative task is to use the most appropriate means to achieve 
them. “Most appropriate” is typically determined with regard to some mix of efh- 
ciency, economy, effectiveness, and overall utility. Consequently, managerial public 
administration is often instrumental and utilitarian in outlook. It seeks to provide 
the greatest amount of beneficial regulation and service for the least cost. This 
is highly pronounced in (1) spending decisions and (2) cases in which collective 
action is particularly beneficial. 


1.4.4.1 Spending 


The history of American public budgeting techniques since the 1940s is largely a 
quest to provide decision makers with greater information regarding the expected 
benefits from their allocations to agencies and programs. As Verne Lewis explained 
in an early classic statement on how to budget: 


Budget decisions must be made on the basis of relative values. There 
is no absolute standard of value. It is not enough to say that an expen- 
diture for a particular purpose is desirable or worth while. The results 
must be more valuable than they would be if the money were used for 
any other purpose. ... 

Costs must be judged in relation to the results and the results must 
be worth their cost in terms of alternative results that are foregone or 
displaced (Lewis 1952:213-214, 215). 


This logic underlies performance budgeting, program budgeting, and zero-based 
budgeting, each of which was introduced into the federal government during the 
past half-century with great fanfare and hailed as a major step forward in linking 
appropriations to management. Such budgeting requires analysis of marginal costs 
and benefits. Like other aspects of public administration, it also prompts agencies 
to strive to reduce costs. Calculations of this kind may reveal that a better mix of 
costs and benefits can be obtained by placing burdens on a relatively small number 
of people. Taking an extreme case as an illustration, during the early Cold War the 
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Atomic Energy Commission (AEC) knowingly placed the populations downwind 
from atmospheric nuclear tests at great risk from radioactive fallout. Some of the 
tests were “dirty” in the sense that they had especially large amounts of fallout. 
In one case, fallout dusted the ground like snow, and residents, who were never 
warned of the dangers by the AEC, allowed their children to play in it and to eat 
it. Predictably, the cancer rate in downwind communities eventually reached epi- 
demic proportions (see Ball 1986). As late as 1957, though, the director of the AEC 
argued that “if we continue to reduce the fraction [of radiation] we are willing to 
release, we eventually reach a cost of control [that] makes the operation prohibitive” 
(Ball 1986:35). That would have been unacceptable in the AEC’s view, because it 
would have jeopardized the nation’s security. In 1955, one commissioner said, “We 
must not let anything interfere with this series of tests—nothing” (Ball 1986:41). 
Another easily brushed off the welfare of the downwinders: “people have got to 
learn to live with the facts of life, and part of the facts of life are fallout” (Ball 
1986:41). Obviously, the downwinders could not come out ahead in an analysis 
weighing costly protective measures for them against national security as a whole. 
The AEC’s behavior was extreme in its disregard for the burdens it placed on 
the downwinders. However, the extremity was in degree, not kind. More mundane 
examples abound. The former Department of Health, Education, and Welfare once 
calculated the cost of “averting deaths” from motor vehicle accidents and disease in a 
way that would lead cost-effective administrators to give very short shrift to cancers 
that overwhelmingly or only affect women (Drew 1967). Street-level administrators 
frequently conserve resources by disinvesting in individuals or neighborhoods that 
are considered too expensive or time-consuming to serve adequately (Lipsky 1980; 
Maynard-Moody and Musheno 2003; Nivola 1979; Bardach and Kagan 1982). 


1.4.4.2 Collective Action 


Many public policies require collective action. Achieving a policy outcome may 
depend on universal or nearly complete participation. Zoning, eradicating diseases, 
and reducing air pollution are familiar examples. In each case, there may be wide- 
spread agreement that although the policy objective is highly desirable, it cannot 
be achieved without coordinating individuals’ action. A collective action problem 
occurs when individual self-interest militates against such coordination; in other 
words, if each individual follows his or her self-interest, the collective outcome 
sought by the policy cannot be attained. Individuals may face perverse incentive sys- 
tems and/or high costs that impel them not to act toward the accepted outcome on 
their own, no matter how desirable they consider it. Reducing harmful pollutants 
from motor vehicle exhausts is a familiar case. Standing alone, clean air is a policy 
objective that would be difficult to oppose; however, it cannot be achieved unless 
a great number of people take steps to reduce harmful exhaust emissions. There is 
little incentive (other than moral) to act individually if having the only nonpolluting 
car in an area is costly and contributes very little to overall air quality. By the same 
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token, if the air is already clean, individuals acting separately have little incentive 
not to pollute because their dirty emissions have no significant effect, and they may 
be able to save money by not keeping their antipollution devices in good repair. 

Collective action problems can sometimes be resolved by moral suasion and 
manipulating incentives, but coercion is often required. Consequently, individual 
self-interest may be subordinated to the collective goal sought. Sometimes the cost 
to the individual is high. In the air pollution example it appears at first that everyone 
is asked to bear roughly equal burdens; however, an increase in the cost of cars will 
make them unaffordable for some people, who will then incur all sorts of inconve- 
niences and dislocations, including, perhaps, even the wherewithal to get to their 
jobs. From a constitutional perspective, troubling cases occur when coercion for col- 
lective action violates individuals’ fundamental belief systems or property rights. 

Several examples in which governments transgressed constitutional rights are 
illustrative. One state, which considered education a public good from which all 
society benefits and, therefore, an activity in which all should participate, tried to 
fine Amish parents for attempting to protect their religious way of life by not edu- 
cating their children past the eighth grade (Wisconsin v. Yoder 1972). As part of an 
effort to instill a collective patriotism, public school children were once required to 
salute the U.S. flag even though it violated their religious tenets (see West Virginia 
State Board of Education v. Barnette 1943). The application of zoning regulations 
intended to reduce visual clutter violated a homeowner’s freedom of speech by pro- 
hibiting her from placing a small sign urging “Peace in the Gulf” in one of her 
windows (Gilleo v. City of Ladue 1994). In other instances, zoning and building 
permit regulations were used to try to induce property owners to give up their land 
and/or the right to exclude others from it (Dolan v. City of Tigard 1994; Nollan v. 
California Coastal Commission 1987). 

In one case, an Air Force psychologist, S. Simcha Goldman, was disciplined for 
refusing to remove his religious skullcap in violation of the Air Force’s dress code 
for headgear. In upholding the Air Force’s action, the Supreme Court went to the 
heart of the conflict between collective action and individuality. 


The essence of military service is the “subordination of the desires and 
interests of the individual to the needs of the service.” ... 

The considered professional judgment of the Air Force is that the 
traditional outfitting of personnel in standardized uniforms encourages 
the subordination of personal preferences and identities in favor of the 
overall group mission. Uniforms encourage a sense of hierarchical unity 
by tending to eliminate outward individual distinctions except those of 
rank. ... [T]he necessary habits of discipline and unity must be devel- 
oped in advance of trouble (Goldman v. Weinberger 1986:507-508). 
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1.4.4.3 Contractarianism 


The outcome of Goldman’s legal confrontation with the Air Force notwithstand- 
ing, the Constitution is based on a contractarianism that makes protecting indi- 
viduality “the first object of government” (Federalist Papers 1787-1788, No. 10:78). 
Individual rights are of primary importance; costs are a secondary concern. The 
Constitution can be viewed as a contract among “We the People” to live in civil 
society and to establish a government as our agent for protecting individual rights 
and promoting common goals. Constitutional design seeks to ensure that govern- 
ment acts in the common interest by making it dependent on the people. However, 
the Framers knew well the dangers of “majority tyranny,” which could ride rough- 
shod over individual rights, and sought to build in protections against it (Federalist 
Papers 1787-1788, No. 10:77-84). The original document protected some rights, 
such as habeas corpus. However, it did not go far enough to win ratification with- 
out assurance that a Bill of Rights would be attached. Among the guarantees that 
are most relevant as a counter to utilitarianism are the First Amendment’s protec- 
tion of free exercise of religion and proscription of the establishment of religion; 
the Fourth Amendment’s protection against unreasonable searches and seizures; 
Fifth Amendment protections in criminal cases, its guarantee that no one will be 
“deprived of life, liberty, or property, without due process of law,” and its provi- 
sion that private property can be taken only for public use and with just compen- 
sation; Sixth and Seventh Amendment rights concerning trials; and the Eighth 
Amendment’s banning of excessive bail or fines and infliction of cruel and unusual 
punishments. Later, in 1868, the Fourteenth Amendment prohibited states from 
denying to any person within their jurisdiction “equal protection of the laws.” 

Protecting such rights can be expensive and a barrier to collective action, but 
constitutional law has valued them very highly (as is discussed comprehensively in 
Chapters 4-8). 

Four broad constitutional dictates illustrate how constitutional contractarian- 
ism often stands opposed to administrative utilitarianism. First, lack of funds or 
high costs do not relieve government of its obligation to protect individual rights. 
This reasoning is most prominent in institutional reform cases. A federal district 
court expressed it succinctly yet globally in Hamilton v. Love (1971:1194), a case 
dealing with jail reform: “inadequate resources can never be an adequate justifica- 
tion for the state’s depriving any person of his constitutional rights. If the state 
cannot obtain the resources to detain persons awaiting trial in accordance with 
minimum constitutional standards, then the state simply will not be permitted to 
detain such persons.” In Missouri v. Jenkins (1990), a federal district court effectively 
(though indirectly) imposed higher taxes on local residents to fund a very expensive 
plan to desegregate public schools in Kansas City, Missouri. The increases were 
contrary to tax limits contained in Missouri’s constitution. 

The U.S. Supreme Court upheld the district court’s indirect taxation in 1990, 
but later, in 1995, found the remedial desegregation plan itself to be too broad 
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(Missouri v. Jenkins 1995). Exceptions to the view that inadequate resources should 
not affect the definition and scope of individual rights occur when a constitutional 
right is structured to include a balancing test that specifically considers administra- 
tive costs, as in the case of procedural due process (see Chapter 4). 

Second, the use of “suspect classification” analysis under equal protection illus- 
trates the potential conflict between utilitarianism and contractarianism. Legislative 
and administrative classifications are clearly necessary; public policy must often use 
categories such as age and residency to define eligibility, benefits, and obligations. 
Most classifications pose no significant constitutional issue; however, the courts 
consider classifications based on race or ethnicity to be inherently suspect. In view 
of the nation’s history, it is thought likely that such classifications will allocate 
benefits and burdens in contravention of equal protection. It is not difficult to find 
examples of utilitarian efforts to promote the greatest good of the greatest number, 
as perceived by policy makers, at the expense of equal treatment for racial or eth- 
nic minorities. The rationale for treating some classifications as suspect was first 
explained in United States v. Carolene Products Co. (1938). Its famous footnote 4 
noted that 


prejudice against discrete and insular minorities may be a special con- 
dition, which tends seriously to curtail the operation of those political 
processes ordinarily to be relied upon to protect minorities, and which 
may call for a correspondingly more searching judicial inquiry. 


The judiciary’s more probing treatment of suspect classifications is now called 
“strict scrutiny.” It places the burden of persuasion on the government to show that 
the classification serves a compelling governmental interest that cannot be achieved 
by means significantly less invasive of equal protection. This standard sometimes 
makes it difficult to use affirmative action even though the intent is to promote 
racial and ethnic equality. (See Adarand Constructors v. Pena 1995, and Chapter 4 
for further discussion of equal protection.) 

The “least restrictive alternative” and “narrow tailoring” are a third constitu- 
tional dictate that illustrates how contractarianism opposes administrative utili- 
tarianism. Constitutional rights are not absolute; they may be abridged in favor of 
a compelling governmental interest. However, because they cannot constitutionally 
be curtailed gratuitously, the government must promote its compelling interest by 
the means that are least restrictive of protected rights or narrowly tailored to do lim- 
ited damage to them. Again, costs will be of secondary concern. The least restric- 
tive alternative requirement was explained as follows: “[A] State may not choose 
means that unnecessarily restrict constitutionally protected liberty. “Precision of 
regulation must be the touchstone in an area so closely touching most precious 
freedoms.’ If the State has open to it a less drastic way of satisfying its legitimate 
interests, it may not choose a legislative scheme that broadly stifles the exercise of 
fundamental personal liberties” (Elrod v. Burns 1976:362-363). Narrow tailoring 
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can be less precise. It requires the selection of means that closely fit the achievement 
of a policy’s objectives rather than those that least abridge protected constitutional 
rights (see Chapter 4). 

Under the least restrictive alternative and narrow tailoring approaches, regu- 
lations can be unconstitutional for “overbreadth,” or prohibiting more protected 
activity than necessary. For similar reasons, regulations may be unconstitutional if 
they are so vague that neither individuals nor enforcement agents can know what 
they require (Kolender v. Lawson 1983). Regulations may also be overturned by the 
courts on the grounds that they needlessly “chill” the exercise of protected rights. 
For example, Arkansas once required that public school and state higher education 
faculty list all the organizations to which they belonged. Although there was no pen- 
alty specified for belonging to any particular organization or any number of them, 
the Supreme Court held that the requirement unconstitutionally inhibited faculty 
from exercising their right to freedom of association (Shelton v. Tucker 1960). 

Finally, “under inclusiveness” bolsters contractarianism by prohibiting regula- 
tions that bear harshly on individual rights but are not comprehensive enough to 
achieve their stated policy purposes. For example, a regulation ostensibly aimed at 
preventing cruelty to animals that prohibits the slaughter of animals in religious 
rituals but allows it in other contexts will be unconstitutionally under inclusive 
(Church of Lukumi Babalu Aye v. City of Hialeah 1993). 

Constitutional contractarianism requires public administrators to consider 
carefully the distribution of burdens and benefits when seeking to be cost-effec- 
tive. Do they fall on identifiable social groups? Can a suspect classification or 
intent to discriminate be inferred from the administrative action? Do the burdens 
compromise constitutionally protected rights? Is cost-saving the chief rationale 
for the action, or is there a more substantial objective or compelling state interest? 
As the analysis in Chapters 4 through 7 shows, these are among the questions 
that the legal dimension requires public administrators to consider when fashion- 
ing the means for implementing public policies. 


1.4.5 Regulation versus Liberty and Property Rights 


The American administrative state initially developed as an instrument for 
enhancing governmental regulatory capacity. Between 1887 and 1914, the fed- 
eral government sought to regulate a wide array of conditions brought about by 
rapid industrialization in the post—Civil War period. The Interstate Commerce 
Commission (ICC), created in 1887, is generally viewed as the first federal inde- 
pendent regulatory agency. Its primary responsibility was to regulate railroads. The 
Sherman Act of 1890 sought to control economic monopolization and to limit 
the growth of large trusts. It was later augmented by the Clayton and Federal 
Trade Commission Acts of 1914, both of which sought to regulate economic prac- 
tices. With industrialization came urbanization and new public health problems. 
After germs were discovered in the 1890s, the government began to regulate food 
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processing and drugs. The Pure Food and Drug Act, passed in 1906, was quickly 
followed by the Meat Inspection Act of 1907. The Federal Employers’ Liability Act 
of 1908 created a greater incentive for private employers to reduce industrial acci- 
dents. In 1913, banks came under the regulatory regime of the Federal Reserve Act. 
Regulation also grew at the state and local levels, especially in the areas of public 
health, safety, and municipal transportation. 

Managerially based public administration promoted some of these measures 
and informed others. The Progressives had an agenda for economic and social 
reform. They favored developing the administrative state as a means “to control 
and humanize and moralize the great powers that had accumulated in the hands 
of industrialists and political bosses” (Hofstadter 1963:197). They had witnessed 
the severe limitations and dislocations of the free market and believed that the 
public interest demanded greater regulation of its negative aspects. Preferably, in 
order to avoid distortions based on political influence, such regulation would be 
by trained experts who were shielded from political control. The independent, 
bipartisan ICC emerged as an “archetype of the modem administrative agency” 
(Schwartz 1977:293), but while such administrative structures may be politically 
independent, they are not neutral. They have consequences for who shall govern 
and how. 

Progressive era regulatory initiatives were seen by much of the judiciary as a 
fundamental threat to traditional American constitutionalism. Administrative 
rules and statutes for regulating the economy and society would perforce upset a 
“legal system [that] was almost wholly dominated by the judicially administered 
common law” (Johnson 1981:10). The judiciary, a coordinate branch of the con- 
stitutional government, was threatened by partial displacement by relatively inde- 
pendent administrative experts whose legitimate role in the constitutional system 
was anything but clear. The common law, which was thoroughly entwined with 
laissez-faire economic theories and concepts, would be eclipsed by values less sup- 
portive of free markets. Judges, who were deeply committed to the common law 
as the product of centuries of wisdom, and who viewed themselves as protectors of 
economic liberty and private property, could not help but resist these changes. Two 
famous judicial decisions well illustrate the underlying conflict between regulatory 
administration and traditional liberal constitutionalism. 

First, in Chicago, Milwaukee, and St. Paul Railway Co. v. Minnesota (1890), 
the Supreme Court held that absent judicial review, administrative agencies were 
not constitutionally equipped to set rates because deprivation of property had to 
be accompanied by due process. But applying due process to rate-setting required 
more than may be immediately evident. It led to “two very real grievances against 
the common law and judicial review as developed under the common law” (Pound 
1942:28). One was that the courts did not accept administrative proceedings as 
producing a reliable record for subsequent judicial review. Rather, “every fact neces- 
sary to the administrative determination might have to be shown de novo” in the 
reviewing court (Pound 1942:29). Second, the courts “enforced upon administrative 
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tribunals ... the rules of evidence developed by the common-law courts to meet the 
exigencies of jury trial” (Pound 1942:29). Such rules, of course, are difficult to learn, 
as well as complex, cumbersome, and expensive to apply. Requiring them impairs 
the very flexibility administrative agencies were supposed to possess. Eventually, 
the courts accepted administrative rate setting, although for the most part public 
utility commissions and similar agencies still employ an adjudicatory format. 

Second, Lochner v. New York (1905) applied a theory of “substantive due pro- 
cess” that upset a great deal of economic regulation. Substantive due process is for- 
mally defined as “protection from arbitrary and unreasonable action” (Black's Law 
Dictionary 5th ed., 1979). It focuses on the meaning of “liberty” in the Fifth and 
Fourteenth Amendments. People engage in lots of activities and behavior. Which 
of these should be granted constitutional protection? In Lochner, the Supreme 
Court’s answer was, more or less, such economic liberty as is concomitant with a 
laissez-faire economy. 

The specific regulation involved was a New York State statute prohibiting the 
employment of bakery workers for more than 10 hours a day or 60 hours a week. 
The measure was intended to promote public health. Lochner, a Utica baker, was 
convicted and fined for allowing an employee to work beyond the 60-hour limit. 
The Supreme Court held that the law unconstitutionally interfered with the liberty 
of employees and employers to form contracts. Today, the decision is often viewed 
as an abuse of power by a conservative court trying to uphold its values in the face 
of rapid political and economic change. However, while it may be that, it is also a 
very clear statement of the conflict between regulation and American constitution- 
alism at the time: 


There is no reasonable ground for interfering with the liberty of person 
or the right of free contract, by determining the hours of labor, in the 
occupation of a baker. There is no contention that bakers as a class are 
not equal in intelligence and capacity to men in other trades or manual 
occupations, or that they are not able to assert their rights and care for 
themselves without the protecting arm of the State, interfering with 
their independence or judgment and of action. They are in no sense 
wards of the State. ... The law must be upheld, if at all, as a law per- 
taining to the health of the individual engaged in the occupation of a 
baker. It does not affect any other portion of the public than those who 
are engaged in that occupation. Clean and wholesome bread does not 
depend upon whether the baker works but ten hours per day or only 
sixty hours a week. ... 

We think that there can be no fair doubt that the trade of a baker, in 
and of itself, is not an unhealthy one to that degree which would autho- 
rize the legislature to interfere with the right to labor, and with the right 
of free contract on the part of the individual, either as an employer or 
employee. ... There must be more than the mere fact of the possible 
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existence of some small amount of unhealthiness to warrant legislative 
interference with liberty. ... 

Statutes of the nature of that under review, limiting the hours 
in which grown and intelligent men may labor to earn their living, 
are mere meddlesome interferences with the rights of the individual 
(Lochner v. New York 1905:57—61). 


A dissenting Justice Holmes described the case as being “decided upon an eco- 
nomic theory which a large part of the country does not entertain” (Lochner v. New 
York 1905:75). He derided the Court’s majority for failing to accept the premise that 
“a constitution is not intended to embody a particular economic theory” (Lochner 
v. New York 1905:75). Nevertheless it is also true that “constitutional law is what 
the courts say it is” (Owen v. City of Independence 1980:669), and that much early 
regulatory administration and policy was considered contrary to the basic theories 
and values that informed constitutionalism. The courts struck down approximately 
200 regulations during the “Lochner Era” (Gunther 1975:565). 

Eventually, constitutional jurisprudence divorced itself from laissez-faire 
economics. The separation was a political necessity. In this case, the extant 
constitutionalism was adjusted to accommodate society and public administra- 
tion. Otherwise, government would have been almost powerless to regulate a 
wide range of employment and economic practices. In some respects, though, 
constitutionalism is so rooted in common law interpretations based on economic 
liberalism that the judiciary lost a touchstone for determining the appropriate 
reach of contemporary due process (Sunstein 1990). Once “[t]he common law 
system began to be seen not as a natural or impartial order, but as a set of col- 
lective choices,” the courts had to develop other baselines for limiting admin- 
istrative activity (Sunstein 1990:596). Nonetheless, they have sometimes fallen 
back on the common law, however illogically, when defining “new property” and 
liberty interests (Sunstein 1990; see Chapter 4, infra, for a more complete discus- 
sion). Furthermore, abandoning the common law background of constitutional- 
ism does not compel less protection for property rights. The Supreme Court sees 
“no reason why the Takings Clause ... , as much a part of the Bill of Rights as the 
First Amendment or Fourth Amendment, should be relegated to the status of a 
poor relation” (Dolan v. City of Tigard 1994:392). 


1.4.6 Legitimacy 


Legitimacy is another dimension of the tension between managerially oriented 
public administration and American constitutionalism that merits consideration. 
Much ink has been spilled over the issue of the administrative state’s legitimacy. 
(For starters, see Freedman 1978; “Forum” 1993.) Public administration is obvi- 
ously here and entrenched. Its rules and orders are enforced and obeyed; therefore, 
from some perspectives it is clearly legitimate. Yet there is an “enduring sense of 
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crisis historically associated with administrative agencies” that is a “manifestation 
of a deeper uneasiness over the place and function of the administrative process in 
American government” (Freedman 1978:9). Political discourse rings with denun- 
ciations of bureaucrats, administrative power, and administrative intervention in 
economic and social life. Much of the debate over the administrative state’s legiti- 
macy turns on issues of performance: Are agencies cost-effective? Are they repre- 
sentative and responsive? Are their processes and decisions fair? But part of it goes 
to the much more fundamental matter of popular sovereignty. 

The orthodoxy favored increasing the extent to which the nation was governed 
by experts who were insulated from direct political control. Orthodox thinkers had 
difficulty with democratic institutions and values. Gulick begrudgingly admitted 
that “[t]here are ... highly inefficient arrangements like citizen boards and small 
local governments which may be necessary in a democracy” (Gulick and Urwick 
1937:192-193). Both he and Woodrow Wilson had a great problem explaining how 
managerially centered public administration would be sensitive to public opinion. 
Wilson (1887:20, 21) thought public opinion should “play the part of authoritative 
critic” of administration but not be “meddlesome.” To accomplish this balance, the 
“authoritative critic” first had to be instructed, persuaded, and improved, which 
Wilson viewed as a formidable task (Wilson 1887:16, 21). Instruction “in executive 
expertness or in the conditions of perfect functional balance in government” would 
be by the very experts in the science of public administration that public opin- 
ion would later supervise (Wilson 1887:16). One wonders how effective a check 
on administration public opinion can be if it is created by the same leaders it is 
expected to criticize. 

Gulick could be just plain dismissive of public opinion. In his understanding, 
“democracy is a way of government in which the common man is the final judge of 
what is good for him” (Gulick 1937:86). However, he was not above imputing his own 
values to the public at large and structuring government around them. “Efficiency is 
one of the things that is good for him because it makes life richer and safer. That eff- 
ciency is to be secured more and more through the use of technical specialists. These 
specialists have no right to ask for, and must not be given freedom from supervisory 
control, but in establishing that control, a government which ignores the conditions 
of efficiency cannot expect to achieve efficiency” (Gulick 1937:87). 

The Brownlow Committee tried to institutionalize this view by restructuring 
and strengthening the presidency in the name of promoting greater efficiency. It 
had no qualms about doing so because “the President is indeed the one and only 
national officer representative of the entire Nation,” and because the fate of the 
world depended on American democracy becoming more efficient: “Facing one of 
the most troubled periods in all the troubled history of mankind, we wish to set 
our affairs in the very best possible order to make the best use of all our national 
resources and to make good our democratic claims. If America fails, the hopes and 
dreams of democracy over all the world go down” (PCAM 1937:11). 
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The NPR rationalized its effort to reinvent federal administration in a strik- 
ingly similar way. Finding that “[t]he federal government is not simply broke; it 
is broken,” the NPR report offers to fix it by “creating entrepreneurial organiza- 
tions” (Gore 1993:1, 5). This not only requires a smaller role for Congress in federal 
administration, it also demands the wholesale gutting of traditional accountability 
and control systems. The report advocated cutting back the federal civilian work- 
force by 252,000 employees according to the following plan: “Most of the personnel 
reductions will be concentrated in the structures of over-control and microman- 
agement that now bind the federal government: supervisors, headquarters staffs, 
personnel specialists, budget analysts, procurement specialists, accountants, and 
auditors” (Gore 1993:iii). 

Although public opinion clearly supports the view that the federal govern- 
ment is ineffective and too expensive, there is no evidence that it favors empower- 
ing federal employees by reducing accountability or changing how it is exercised. 
Accountants and auditors are supposed to combat abuse, not necessarily enhance 
efficiency. Accountability, of course, is basic to popular sovereignty. Democracy 
would seem to demand that accountability’s reinvention be accompanied by public 
discussion and approval, but here again, managerially oriented public administra- 
tive thinkers impelled by business values neglect countervailing political concerns. 
Like the orthodoxy, the NPR claims to know what the public would want if it had 
the opportunity to form and register its preferences. 

American constitutionalism rests on popular consent, not the consensus of 
administrative experts. It favors a system of rule that rests on conditions, processes, 
and values that are at odds with much of managerially oriented publicadministration, 
whether in the orthodox or reinvention versions. Table 1.1 conveys this efficiently. 
These differences make it necessary for managerially oriented public administration 
to enjoy widespread popular and political support in order to gain and maintain 
legitimacy. Neither expertise nor performance will be sufficient if accountability 
seems grossly inadequate, as today when only 17 percent of Americans trust govern- 
ment to do the right thing most of the time (McClatchy 2008). 

Historically, the legitimacy of administrative arrangements has been great- 
est when they were connected to the ideologies of dominant political coalitions 
and movements. In the early days of the Republic, federal administration was an 
arm of the nation’s ruling elite and apparently was considered legitimate (White 
1965a). The Jacksonian Revolution used patronage hiring and firing to turn the 
federal service into an adjunct of the political party in power (White 1965b). 
Although there were always critics of its abuses, this “spoils system” enjoyed 
broad legitimacy until the Civil War. Later, Progressive administration was able 
to garner great public support. In the 1990s, the NPR viewed orthodox arrange- 
ments as barriers to good government. In each case, the core principles of domi- 
nant and accepted administrative practice lost their legitimacy after the political 
groups supporting them fell from power. In short, legitimate public administra- 
tion tends to be part of the political worldview of those who win elections and 
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Table 1.1 Requirements of American Constitutional Democracy, the 
Orthodoxy, and the NPM 


























Constitutional 
Dimension Democracy Orthodoxy NPM 
Stratification Equality among Hierarchical Customer 
citizens organization segmentation 
Tenure Rotation in office | Seniority in Tenure based on 
office entrepreneurship 
Freedom Freedom to Command Employee 
formulate and empowerment 
express opinions 
Participation Citizen Participation Customer 
participation based on participation 
expertise 
Access to Openness, Protection of Open reporting of 
information freedom of internal results, but not 
information information processes 
Society Community, Impersonality, Public viewed as 
shared values, abstracting consumers of 
and morality individuals into government 
cases services 
Legitimacy Elections and Expertise Performance 
constitutional 
processes 

















control government. The longer they stay, the more entrenched it may become. By 
contrast, the nineteenth century civil service reformers, who lacked deep political 
backing for their proposals, made only limited inroads—and even then partly 
because politicians found it expedient or advantageous to extend the merit sys- 
tem. The President’s Committee on Administrative Management also had limited 
success overall because, despite the strength of the New Deal presidential coali- 
tion, its recommendations were not strongly supported in Congress (see Arnold 
1986; Karl 1963; Polenberg 1966). More than a decade after its report was issued, 
Brownlow was still complaining bitterly about congressional micromanagement 
(Brownlow 1949). 

Despite a century of claims to the contrary from Wilson to the NPR, gov- 
ernmental design cannot be apolitical. If history is the guide, public administra- 
tion that is not consonant with American constitutionalism will be legitimate only 
when it enjoys broad popular consent and support. Administrative expertise must 
be in service of the nation’s dominant political vision. 
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1.5 Controlling Administrative 
Discretion: The Role of Law 


Administrative discretion compounds the uneasy fit between U.S. constitution- 
alism and large-scale managerially oriented public administration. Kenneth C. 
Davis, who is generally considered to be both a founder of and a leading expert 
on U.S. administrative law, provided the classic definition of discretion: a pub- 
lic administrator “has discretion whenever the effective limits on his power leave 
him free to make a choice among possible courses of action or inaction” (Davis 
1980:4). This definition can encompass both legal and illegal, but unchecked, dis- 
cretion. In a broad sense, though, Anglo-American legal tradition views all discre- 
tion as antithetical to the rule of law, and therefore undesirable. An inscription 
on the U.S. Department of Justice building reads, “Where Law Ends Tyranny 
Begins.” From this perspective, the problem of administrative discretion is exac- 
erbated when administrators’ actions are informed by values and/or interests that 
conflict with those of the broader political system and community. Nevertheless, 
it is widely recognized that administrative discretion is inevitable, necessary, and 
indeed, often highly desirable. Theoretically, administrators may actually reduce 
tyranny by neglecting to enforce repressive laws (Maynard-Moody and Musheno 
2003; O'Leary 2006). The dilemma is that administrative discretion is simultane- 
ously feared and prized. 

Public administration has two great advantages in rule making, adjudication, 
and policy implementation. It is flexible and able to rely on expert specialization 
in decision making. Although subject to criticism for costliness and delay, admin- 
istrative processes are typically less cumbersome than those of legislatures and 
courts. A great deal of administrative activity can be classified as “informal”; that 
is, actions that do not “fall well within prescribed (usually written) procedures, as 
dictated by legislative statutes, court rulings, and/or agency rules and regulations” 
(Warren 1988:358). Many key administrative decisions dealing with whether to 
undertake an action, such as rule making, enforcement, or planning, are infor- 
mal. Administrative agencies also bring a great deal of specialized expertise to bear 
on their decisions and actions. Who knows the tax code better than the Internal 
Revenue Service? Who knows federal personnel law better than the Merit Systems 
Protection Board? Who knows labor law better than the National Labor Relations 
Board? Who can enforce complicated safety and health law better than inspec- 
tors and other personnel in the Federal Aviation Administration, the Occupational 
Safety and Health Administration (OSHA), and similar agencies? 

These advantages impel the government to rely on administrative discretion to 
accomplish its purposes. Two types of discretion are most pertinent: “(1) authority 
to make legislative-like policy decisions, and (2) authority to decide how general 
policies apply to specific cases” (Bryner 1987:6). Legislative discretion is common 
when Congress or a state or local legislature is unable or unwilling to be specific in 
statutes. Vagueness is sometimes the price of agreement. Such terms as “adequate, 
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‘advisable,’ ‘appropriate, “beneficial, ‘convenient, “detrimental, “expedient, ‘equi- 
table, ‘fair, fit, ‘necessary, ‘practicable,’ ‘proper, ‘reasonable,’ ‘reputable,’ ‘safe,’ 
‘sufficient, ‘wholesome, or their opposites” are prime examples of language that 
virtually forces agencies to engage in supplemental legislative action (Warren 
1988:370). Some instances are particularly egregious. Congress charged the Federal 
Communications Commission to regulate use of the nation’s airwaves in the “pub- 
lic convenience, interest, or necessity,” without supplying meaningful guidance 
(McConnell 1966:285). In trying to interpret the words “to the extent feasible” in 
the Occupational Safety and Health Act of 1970, Supreme Court Justice William 
Rehnquist wrote 


I believe that the legislative history demonstrates that the feasibility 
requirement ... is a legislative mirage, appearing to some Members 
[of Congress] but not to others, and assuming any form desired by 
the beholder (Industrial Union Department, AFL-CIO v. American 
Petroleum Institute 1980:681—682). 


Under such circumstances, virtually any consistent set of agency actions will tend 
to define a statute. 

Discretion in policy implementation is also common. First, at the most basic 
level, public administration involves execution of the law. A major purpose of the 
administrative state is to give government a tool for intervening effectively in the 
society and economy. Administrative expertise is sought in determining the most 
appropriate means for achieving a legislative purpose. Administration has long 
been viewed as a science of means (Wilson 1887), and both the orthodoxy and 
reinvention celebrate the use of administrative discretion in policy implementation. 
Second, agencies frequently have discretionary power to do nothing at all. They 
“may simply decide not to initiate, prosecute, negotiate, settle, contract, deal, and 
so on” (Warren 1988:360). Third, agencies must often decide how and where to 
apply the law because they lack the human, technological, and financial resources 
to engage in universal enforcement or treatment. This is very common in regula- 
tory and social service administration; not every facility can be inspected, speeder 
ticketed, or client’s needs accommodated. Fourth, in some kinds of administra- 
tion “an official must make many decisions involving subtle and complex assess- 
ments of human characteristics” (Shapiro 1994:502). This is particularly common 
in street-level encounters involving law enforcement, inspections, and frontline ser- 
vice delivery to clients or customers (Lipsky 1980; Maynard-Moody and Musheno 
2003), as well as in therapeutic work (Mashaw 1983). Finally, legislatures may build 
discretion into administrative policy implementation in order to facilitate micro- 
management and garner pork barrel benefits (Fiorina 1977; R. Arnold 1979). 

From a practical perspective, the obvious problem with administrative discre- 
tion is that it may be used poorly. Public administrative actions may be contrary 
to the public interest. There are countless bases and numerous reasons for this. 
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Administrators may place their self-interest or convenience ahead of the public’s. 
They may shirk. They may be inappropriately risk-averse. Their specialization may 
give them “tunnel vision,” or an inability to correctly assess the importance of 
the goals they are pursuing relative to those sought by other policies and units 
of government. It may also desensitize them to the needs or plight of those upon 
whom they act, as is common in the administration of mental health facilities and 
prisons (see Chapter 7). They may be socially different from the population at large 
and have a different worldview and/or understanding of reality. Decision makers 
in an agency’s headquarters may be out of touch with conditions in the field. 
Administrators may act out of personal preferences and prejudices. Corruption is a 
common problem and subversion is sometimes present. 

Some failures of administrative discretion have been spectacular: the AEC 
and the downwinders were mentioned previously; under J. Edgar Hoover, the FBI 
harassed the Reverend Martin Luther King, Jr., and tried to pressure him into sui- 
cide; from 1932 to 1972, the U.S. Public Health Service conducted a study on the 
effects of untreated syphilis on black men that misled them and withheld cure or 
relief as the disease took its awful and painful toll. (For descriptions of these cases of 
maladministration, see Rosenbloom, Kravchuk, and Clerkin 2009:350, 511, 512.) 

More theoretically, from a legal perspective, as noted above, administrative dis- 
cretion can undermine the rule of law. By definition, discretion involves uncon- 
strained or weakly constrained official action or inaction. Review may be difficult, 
impossible, or prohibitively expensive. Inaction may be invisible. 

Discretionary nonenforcement of the law may be very hard to check. In some 
cases, administrators may appear to be above the law or outside its limits because 
they are unable to explain their actions. Sometimes they rely on intuition, which 
defies logical explanation. (For an example, see New Mexico v. Bloom 1976:930, 
and the discussion in Chapter 5.) Patterns of selective enforcement may not become 
apparent until it is expensive or impossible to reverse them. As Michael Lipsky 
(1980:3) notes, in practice, the cumulative effect of the discretionary actions of 
numerous individual administrators may amount to agency policy. Discretion 
involving legislative choices may make the law look like an instrument of tem- 
porary agency preference or even whim. For instance, in one well-known case, 
the Environmental Protection Agency interpreted the words “stationary source” 
in a single statute in two very different ways (Chevron v. Natural Resources Defense 
Council 1984). In another, the National Highway Traffic Safety Administration flip- 
flopped a remarkable number of times with regard to whether the National Traffic 
and Motor Vehicle Safety Act of 1966 should be read to require automobiles to be 
equipped with air bags and/or automatic seat belts (Motor Vehicle Manufacturers 
Association v. State Farm Mutual 1983). 

Politically, placing legislative discretion in administrative agencies can weaken 
constitutional government (Lowi 1969). To the extent that policy is made by 
administrative agencies, legislatures become relatively less important to interest 
groups and to the public. Those seeking particular policy outcomes will focus their 


www.urdukutabkhanapk.blogspot.com 


34 @ Public Administration and Law, Third Edition 


activity on agencies. But unlike legislatures, agencies do not have the vantage point 
to view a wide spectrum of competing claims on government. At the federal level 
there is very little interagency mobility by top-level careerists. Neither are agency 
decision makers directly accountable through elections. At worst, vague delegations 
enable legislators to avoid responsibility for difficult choices in a cynical attempt to 
promote their own incumbency (Fiorina 1977). 

Discretion cannot (and should not) be eliminated, but it can be limited and 
constrained to reduce its negative qualities. Organizational design, culture, man- 
agement, and internal procedures can be used to structure discretion and militate 
against its misuse (see Davis 1980). So can legislative oversight. Law is another 
means, and the one of greatest concern in this book. Three types of statutes are 
commonly used to deal with administrative discretion. First, law may deny admin- 
istrators discretion altogether. For example, the “Delaney Amendment” deprived 
the Food and Drug Administration (FDA) of any discretion when ingestion of 
a food additive causes cancer in laboratory animals. The agency was required to 
ban the sale for human consumption of any food item containing the substance. 
Sometimes, such action may not be scientifically justified. The doses given to the 
animals may be astronomical relative to their body weights or there may be signifi- 
cant differences in the way the substance affects humans. 

However, the FDA had no choice. When it took very unpopular steps to ban 
saccharin products, Congress intervened. The amendment was modified in 1996 
to require banning substances when the risk to humans is less than a one in a mil- 
lion lifetime risk (U.S. History Encyclopedia 2009). Technically speaking, OSHA 
inspectors are in a similar predicament; they have no discretion to ignore viola- 
tions, however minor or unthreatening (see Bardach and Kagan 1982:5). The fed- 
eral Clean Water Act poses similar problems for state and local administrators, who 
feel that it deprives them of all discretion in too many circumstances. 

Second, the law may place administrative discretion within fixed limits. Federal 
mandates on state and local governments are a common example. They often 
require municipalities to reach or maintain certain levels of a public good, such as 
clean air or water. However, in some circumstances they allow administrators con- 
siderable discretion in determining how to do so. Reinvention’s focus on employee 
empowerment and entrepreneurship, as well as on obtaining results, would make 
discretion within fixed limits the norm. Agencies would be given clear goals, sufh- 
cient resources, and tremendous flexibility in selecting the administrative strategies, 
processes, and techniques to be employed. 

Third, law may structure the use of administrative discretion. In large part, 
this is the purpose of administrative law. Such a law may be generic—that is, apply 
to agencies generally—or it may be adjusted specifically for individual agencies or 
their subunits. The APA is generic; it is not tailored separately for the missions and 
programs of each agency. It specifies the procedures agencies will use when engag- 
ing in rule making, adjudication, enforcement, and other activities. For instance, 
section 552, which includes the Freedom of Information Act, requires agencies to 
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release information to interested persons. It allows, but does not compel, agencies to 
withhold information that falls into relatively specific categories called exemptions. 
Release of exempted information is further constrained by other requirements that 
it not constitute an unwarranted invasion of privacy or reveal certain proprietary 
information. Consequently, the use of discretion is structured as follows: (1) an 
agency has no discretion regarding the release of some information; (2) it has con- 
siderable discretion with regard to exempted information; but (3) it must withhold 
some information that threatens privacy and proprietary secrets. (See Chapter 2 
for further discussion of federal administrative law regarding information.) The 
National Environmental Policy Act of 1969 is another example. Agencies have the 
discretion to undertake actions that will significantly affect the environment, but 
they must develop impact statements that consider adverse effects, alternatives, 
economic productivity, and resource commitments that are irreversible or irretriev- 
able. The environmental impact statement is a means of structuring agency decision 
making. It specifies the minimal concerns an agency must consider. Much consti- 
tutional law operates the same way. It structures agency processes, such as adjudica- 
tion, and guides administrators’ thinking where individual rights are a factor. (This 
is discussed at length in Chapters 4 through 8.) 

In sum, law is an important means of dealing with administrative discretion 
and constraining administrative action. It can play a major role in making pub- 
lic administration more compatible with U.S. constitutional democracy. The APA 
and related statutes have clearly done this. But the law is not solely the purview or 
product of legislatures. It is also defined, and in the case of constitutional law, made 
(or “found”) by the courts. The next section broadly outlines how the courts have 
responded to the growth of large-scale public administration. 


1.6 Judicial Responses to the Administrative State 


Understanding Supreme Court justices and their motives is difficult. (See Woodward 
and Armstrong 1979, for an effort to construct a portrait.) Their decision-making 
conferences are secret and many of their conversations with one another go unre- 
corded. We know that judges and justices may be influenced by their own attitudes, 
their relationships with other jurists, legal argumentation and precedent, the legal 
community’s interest in particular issues, the decisions of other courts, interest 
group participation in cases, politics and public opinion, institutional concerns, 
and other factors. (See among many others Epstein 1995; Epstein and Knight 1998; 
Spaeth and Brenner 1990; Spaeth and Segal 2002.) The judiciary is also influ- 
enced and constrained by other governmental actors. Some statutes, like the APA, 
limit and structure judicial review of administrative action. Congress frequently 
passes legislation with the intent to reverse specific judicial decisions, but definitive 
explanations of why courts act as they do are often elusive. Supreme Court Justice 
Benjamin Cardozo explained 
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There is in each of us a stream of tendency, whether you choose to call 
it a philosophy or not, which gives coherence and direction to thought 
and action. Judges cannot escape that current any more than other 
mortals. All their lives, forces which they do not recognize and can- 
not name, have been tugging at them—inherited instincts, traditional 
beliefs, acquired convictions; and the resultant is an outlook on life, a 
conception of social needs, a sense in James’s phrase of “the total push 
and pressure of the cosmos,” which, when reasons are nicely balanced, 
must determine where choices fall. In this mental background every 
problem finds its setting. We may try to see things as objectively as we 
please. None the less, we can never see them with any eyes except our 
own (Murphy and Pritchett 1961:27). 


Ultimately, the plain words of judicial opinions may often be the best guide to 
judicial intent. 

The outcome of cases and the reasoning contained in judicial opinions can 
reveal a great deal about what members of the judiciary are hoping to achieve. 
Judicial activity concerning the most pressing political issues of any given histori- 
cal period sometimes falls into relatively coherent patterns. Judge Learned Hand 
and Justice Felix Frankfurter referred to these patterns as “moods” that preoc- 
cupy and inform judicial thought (Frankfurter 1957:793). Analysis of the case 
law and related judicial statements reveals that historically the Supreme Court 
has responded to issues raised by the administrative state in three relatively dis- 
tinct and more or less internally consistent moods. These are outlined below as 
background material for the remainder of the book. A detailed analysis of the 
third period, dating from the 1950s to the present, is presented in Chapters 4 
through 8. 


1.6.1 Judicial Opposition to the Administrative 
State (1890s—1936) 


The period of judicial opposition to the administrative state began in the 1890s and 
persisted with more or less force until 1937. As noted earlier, judges were wedded to 
the common law and the laissez-faire worldview embedded in it. Aside from using 
economic substantive due process in such cases as Lochner and zealously protecting 
property interests in those such as Chicago, Milwaukee, and St. Paul Railway, the 
courts frustrated regulation by using two juridical canons and narrow interpreta- 
tions of federal power under the Commerce Clause. The “derogation canon” held 
that statutes that ran counter to the common law ought to be interpreted in the 
fashion so as to least interfere with it Johnson 1981:76). A prime example, discussed 
in Chapter 8, was the Civil Rights Act of 1871, which sought to afford federal court 
protection to freed slaves. Although the act’s language specified that “every person” 
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who violated their federally protected rights under color of state or local govern- 
mental authority was potentially liable for damages, the federal courts concluded 
that “every person” did not include almost all public officials. This was because 
common law provided such officials with absolute immunity from suits arising out 
of the conduct of their governmental functions. By contrast, where there was no 
conflict with the common law, the judiciary often used the “plain meaning rule,” 
which “decreed that the courts should not look past the exact language of a statute 
unless the words were prima facie confusing or lent themselves to absurd conse- 
quences” (Johnson 1981:76). In one case the Wisconsin Supreme Court declined 
to apply a statute pertaining to “every railroad company” to “an electric interurban 
railway” (Jones v. Milwaukee Electric Railway Co. 1911). 

Judicial interpretation of the Commerce Clause during this period was 
extremely convoluted and, by today’s standards, restrictive. The federal govern- 
ment could not regulate commerce that did not cross state lines, enter into the 
stream of interstate commerce, or affect it directly in some significant way. Carter 
v. Carter Coal Co., decided by the Supreme Court in 1936, was a classic state- 
ment of this line of jurisprudence and also one that led to its demise. The Court 
reasoned that 


The distinction between a direct and an indirect effect turns, not upon 
the magnitude of either the cause or the effect, but entirely upon the 
manner in which the effect has been brought about. If the produc- 
tion by one man of a single ton of coal intended for interstate sale and 
shipment ... affects interstate commerce indirectly, the effect does not 
become direct by multiplying the tonnage, or increasing the number of 
men employed, or by adding to the expense or complexities of the busi- 
ness, or by all combined (Carter v. Carter Coal Co. 1936:308). 


As C. Herman Pritchett (1977:193) notes, Carter “illuminated as by a flash of 
lightning a judicial dream world of logical abstractions where there was no differ- 
ence between one ton of coal and a million tons of coal, where considerations of 
degree were not cognizable by the law. Production was local. A production crisis in 
every part of the country simultaneously could never add up to a national problem 
with which Congress could deal. ...” 

Furthermore, the Tenth Amendment, which protects state power in matters 
not delegated by the Constitution to the United States or prohibited by it to the 
states, was read to limit the national government’s powers to pursue social objec- 
tives under the Commerce Clause. A classic illustration was Hammer v. Dagenhart 
(1918), in which the Supreme Court invalidated a federal statute seeking to reduce 
child labor by prohibiting the interstate shipment of goods produced by it. It was 
not until 1941 that this line of reasoning was definitively rejected (United States v. 
Darby 1941). 
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The judicial opposition to the administrative state nearly resulted in a con- 
stitutional crisis in the mid-1930s. The Supreme Court and much of the federal 
judiciary stood firmly in the way of New Deal efforts to resuscitate the severely 
depressed national economy. The courts clung tightly to the limitations they had 
imposed through the Commerce Clause, and found delegations of legislative 
power to the executive to be unconstitutional violations of the separation of pow- 
ers. Robert Jackson, attorney general under President Franklin D. Roosevelt and 
later a Supreme Court justice, accused the judiciary of trying to “nullify the New 
Deal” (Jackson 1941:Chapter 4). In his view, “‘hell broke loose’ in the lower courts. 
Sixteen hundred injunctions restraining officers of the Federal Government from 
carrying out acts of Congress were granted by federal judges” in 1935 and 1936 
(Jackson 1941:115). 

Aside from the Carter case, two 1935 Supreme Court decisions seemed to cre- 
ate almost insuperable barriers to more activist federal administration. In Panama 
Refining Co. v. Ryan, the Court held that the Congress could not delegate its powers 
concerning the regulation of interstate commerce to the president in the absence of 
strict guidelines for their use. According to Jackson (1941:92), it was the first time 
in the nation’s history that a federal statute was held unconstitutional on this basis 
and seemed to contravene the Court’s previous decisions sustaining delegations 
of this nature. In Jackson’s view, the decision violated a host of precedents and 
past practices and was best understood “as a deliberate forewarning of what was to 

» 
come. ... 


The decision created a new obstacle to effective democratic government. 
It added a further perplexity in framing legislation. A rigid and inflexi- 
ble law was in danger of being held unconstitutional because, as applied 
to unforeseen situations, it might appear to the Court to be arbitrary 
or capricious. Now it appeared that if legislators sought to avoid this 
risk and make for greater equity by delegating discretion, such a law 
ran another risk equally great. Of course some delegations would be 
permitted if adequate standards for the exercise of discretion were laid 
down. But the Court that required Congress to define standards to 
govern delegated power has ... failed to set forth standards by which to 
define unconstitutional delegation (Jackson 1941:94—95). 


The Court’s invocation of the separation of powers to limit administrative pen- 
etration of the economy was reiterated even more forcefully in Schechter Poultry 
Corporation v. United States. Much of the New Deal hope for terminating the 
depression had been pinned on the National Industrial Recovery Act of 1933. 
The statute was passed in response to Roosevelts request that Congress provide 
“for the machinery necessary for a great co-operative movement throughout all 
industry in order to obtain wide re-employment, to shorten the working week, 
to pay a decent wage for the shorter week, and to prevent unfair competition and 
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disastrous overproduction” (Jackson 1941:110-111). The act authorized the presi- 
dent to approve industry codes of fair competition, which resulted in the creation 
of a recovery administration in the executive branch. The Supreme Court was 
called upon to adjudicate the government’s enforcement of a live poultry code, 
promulgated pursuant to the act. The code regulated wages, hours, and selling 
practices in the live poultry industry. The Court came down hard on legislative 
delegation: “Congress is not permitted to abdicate or to transfer to others the essen- 
tial functions with which it is ... vested” (Schechter Poultry Corp. v. United States 
1935:529). Legislative discretion could be granted to executive branch agencies only 
if Congress “has itself established the standards of legal obligation, thus performing 
its essential legislative function” (Schechter Poultry Corp. v. United States 1935:530). 
For good measure, the Court went on to find the act in violation of the Commerce 
Clause as well. 

President Roosevelt responded to these decisions by asking Congress for the 
authority to appoint an additional justice for each member of the Court who had 
held his position for at least 10 years and had reached the age of 70, until the Court 
reached a total of 15. The “court-packing plan” was never enacted. Justice Willis Van 
Devanter, who was appointed in 1910, retired in 1937, and Justice Owen Roberts, 
who previously had been part of a5 to 4 anti-New Deal majority, began voting with 
the pro-New Deal justices. Between 1937 and 1943, Roosevelt had the opportunity 
to appoint a chief justice and eight associate justices. Roberts and Chief Justice 
Harlan Stone, whom Roosevelt elevated to that position, were the only remain- 
ing members from the earlier period. Nowadays it might be said that the “litmus” 
test for appointment was support for a broader reading of the federal government’s 
powers under the Commerce Clause, willingness to accept legislative delegations to 
the executive branch, and deference to administrative expertise. The same concerns 
applied to many lower court appointees. In addition, the Judiciary Act of 1937 
required district court judges to sit in panels of three, rather than individually, when 
hearing cases seeking to enjoin the activities of federal officials on constitutional 
grounds—enter the period of acquiescence in the administrative state. 


1.6.2 Judicial Acquiescence in the Administrative 
State (1937-Early 1950s) 


During the period of acquiescence in the administrative state, the judiciary accepted 
legislative delegations and administrative intervention in the economy and society. 
This mood was driven largely by the political need to avoid confrontations over 
administrative action rather than by the development of constitutional theory that 
would legitimize the exercise of agency authority or explain how it should be inte- 
grated into the political system. 

One of the most striking developments was in the area of interstate commerce. 
The judiciary virtually abandoned the field. The Commerce Clause was “rewritten” 
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by the Supreme Court to permit the federal government to reach almost any activ- 
ity, whether for economic, social, or other purposes. The Fair Labor Standards Act 
of 1938, which regulated the wages and hours of workers engaged in interstate 
commerce, was upheld in United States v. Darby (1941). In Wickard v. Filburn 
(1942), the Court reformulated the Commerce Clause to permit regulation of non- 
market activity that if sufficiently aggregated could have a substantial effect on the 
national economy (see Chapter 2). 

By today’s standards and those of the earlier period, the courts displayed great 
deference toward administrative expertise, but they also largely ignored the poten- 
tial for abuse. Although Schechter remained good law, no delegations of legislative 
power were overturned. Despite the population’s growing dependency on adminis- 
trative agencies, the courts clung to older doctrines that did not impose meaningful 
constitutional constraints on the allocation of governmental benefits (see Chapter 
4). They could be granted or withheld with little or no regard for procedural due 
process or individuals’ substantive constitutional rights. Equal protection contin- 
ued to be largely informed by “separate but equal” analysis and therefore to accom- 
modate racial segregation and discrimination. Furthermore, it did not yet clearly 
apply to the federal government through the Fifth Amendment (Bolling v. Sharpe 
1954). 

Acquiescence enabled the federal government to expand its power tremen- 
dously while ensuring that the Constitution would be irrelevant to a great deal of 
administrative interaction with individuals. Abuses were inevitable, and eventu- 
ally the lack of a compelling constitutional rationale for acquiescence would spell 
its doom. 

The Supreme Court’s approach to administrative power during the middle part 
of the period of acquiescence was studied comprehensively by C. Herman Pritchett. 
He described the “Roosevelt Court’s” political consensus as “[a] controlling philos- 
ophy which sees ‘court and agency’ as co-workers for the attainment of a common 
aim [that] requires that the courts limit themselves to those functions which they 
are better fitted than the agencies to perform” (Pritchett 1948:172). This approach 
dictated deference to administrative findings and conclusions in economic and 
social areas in which “agencies possess an expertness and competence ... which the 
Court does not share” (Pritchett 1948:172). 

In some respects, the courts’ faith in administrative expertise was as unrealistic 
as the judiciary’s earlier belief in laissez-faire principles and the abstractions of the 
common law. It also constricted the judiciary’s role in regulating administrative 
activity, which was now at the center of government. Even after acquiescence had 
been eroded by newer approaches using constitutional law to regulate administra- 
tive behavior, it was fair to conclude with Martin Shapiro that “[jludicial review 
of administrative decision making is then marginal in the sense that, at least in 
the current Washington situation [1968], policy differences are unlikely to arise in 
most instances in which review is theoretically possible. Thus most of the relations 
between agencies and courts are relations of acquiescence, consent, or compromise 
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arrived at by anticipation of the other participant’s position even before a tremor of 
conflict arises” (Shapiro 1968:268). Administrative power would inevitably become 
a political concern and the courts would be moved to do more. 


1.6.3 Constitutionalization and Partnership: 
The 1950s Forward 


Beginning in the 1950s and continuing to the present time, the judicial response 
to the administrative state has featured the constitutionalization of public admin- 
istrative practice and the use of administrative and environmental law to turn the 
courts into full-fledged partners in administration. Constitutionalization refers to 
judicial decisions that force constitutional rights, values, and procedures into day- 
to-day public administration. Partnership involves expansion in the scope of judi- 
cial review of and involvement in agency decision making. 

Specifically, constitutionalization involves four fundamental shifts in judicial 
doctrines. First, the courts declared (or found) new constitutional rights for indi- 
viduals in their encounters with public administrators as clients, customers, per- 
sons involved in street-level regulatory matters, public employees, prisoners, and 
public mental health patients. In each type of encounter, individuals had very lim- 
ited constitutional rights prior to the 1950s—in most circumstances, effectively 
bordering on none. Consequently, the Constitution and constitutional law were 
largely irrelevant to social welfare, public personnel, street-level, prison, and public 
mental health administration. By the mid-1970s, this had all changed. Individuals 
had incrementally gained broad substantive, procedural due process, and equal 
protection rights under the First, Fifth, and Fourteenth Amendments. Prisoners’ 
Eighth Amendment rights against cruel and unusual punishments were expanded 
to include the conditions of confinement. Involuntarily confined public mental 
health patients gained substantive due process rights to treatment and habilitation. 
Fourth and Fourteenth Amendment privacy rights became relevant to street-level 
encounters, though only to a limited extent. In the 1990s, those who encounter 
public administration as government contractors gained First Amendment protec- 
tions that parallel the free speech rights of public employees. These developments 
are analyzed in Chapters 4 through 7. 

Having established new constitutional protections for individuals in the admin- 
istrative state, the courts made it far easier for aggrieved persons to assert their 
rights and for the judiciary to enforce them. This involved three additional changes 
that deeply affected litigation. One was to modify the requisites of gaining standing 
to sue, making it easier for individuals to bring cases against public administrators 
and agencies. Another was to develop a new type of lawsuit, known as “public 
law litigation” or “remedial law,” which enables judges to institute thoroughgoing 
reforms of public institutions, such as prisons and public schools and mental hos- 
pitals. Remedial law can also be used to reform administrative systems, including 
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public human resources management, welfare, and public housing programs. 
Finally, the courts revamped the liability of public administrators for violating the 
constitutional rights of those upon whom they act within the context of their off- 
cial responsibilities. This was the capstone of the current judicial response to the 
administrative state. It was in place by 1975, and although there have been adjust- 
ments to constitutional rights in the various encounters, standing doctrine, the 
use of remedial law, and liability, the framework for constitutionalization remains 
in place. Together, easier standing and remedial and liability law expand the legal 
avenues through which “antagonists” of the administrative state can use the courts 
to protect their legal rights and bring about reforms. This is the subject matter of 
Chapter 8. 

Turning to the courts’ partnership with public agencies, Chapters 2 and 3 
explain how judges and justices have used the APA and a host of environmental 
statutes to probe administrative decision making and seek to correct what they 
perceive as defective decisions. The model is one of partnership because, benefiting 
from easier standing, individuals and groups have made litigation a normal, rather 
than extraordinary, part of U.S. public administration. Unlike judicial activity dur- 
ing the period of opposition to the administrative state, partnership involves trying 
to correct administrators’ tunnel vision and other limitations rather than to stifle 
the exercise of administrative authority altogether (see Chapter 2). 

Constitutionalization and partnership were precipitated by a number of factors. 
With Earl Warren as chief justice (1953-1969), the Supreme Court dramatically 
expanded the scope of individual civil rights and liberties. Many of President Lyndon 
Johnson’s appointees to the lower courts reflected the Great Society view that state 
and local governments were obstacles to promoting equality and eliminating pov- 
erty. These judges were often at the forefront of efforts to revamp public schools, state 
mental health facilities, prisons, and administrative systems (Rosenbloom 1986). 

Although it was anticipated by many that President Richard Nixon’s Supreme 
Court appointees, including Chief Justice Warren Burger (1969-1986), would be 
more conservative, the Warren Court’s “rights revolution” was not reversed (Blasi 
1983). In some respects, as with personal privacy, it even intensified (e.g., Roe v. 
Wade 1973). Throughout the Warren and Burger Court years, the judiciary placed 
extensive constitutional constraints on public administrators’ actions and virtually 
forced constitutional values in to their thinking, a process that has continued to 
the present day. 

At the root of constitutionalization and partnership was a growing judicial 
concern that administrative practices could undermine the traditional rights 
and freedom of a large and rapidly expanding share of the population. The fed- 
eral Loyalty-Security Program of the late 1940s and early 1950s was so abusive 
that it jarred several Supreme Court justices into rethinking earlier doctrine that 
afforded those dependent upon the administrative state for jobs or other benefits 
very little constitutional protection (see Chapters 4 and 6). The Court’s ruling in 
Brown v. Board of Education (1954) that the Equal Protection Clause prohibits 
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state-sponsored racial segregation in public schools had a carryover effect to other 
administrative operations where racial inequality was rife, including prisons and 
public employment (see Chapters 4, 6, and 7). Even after the rights revolution was 
well under way, Justice William O. Douglas continued to warn his colleagues that 
“the bureaucracy of modern government is not only slow, lumbering, and oppres- 
sive; it is omnipresent”; “today’s mounting bureaucracy, both at the state and federal 
levels, promises to be suffocating and repressive unless it is put into the harness of 
procedural due process”; and “the sovereign of this Nation is the people, not the 
bureaucracy” (Wyman v. James 1971:335; Spady v. Mount Vernon 1974:985; United 
States v. Richardson 1974:201). The modern administrative state was very much part 
of the judicial “mood” in the 1950s—1970s. 

Constitutionalization and partnership were related to one another. Judge 
David Bazelon (1976:104—105), who apparently coined the term “partnership,” 
noted that 


Administrators are not always happy about judges meddling in their 
affairs; judges are not always happy with the administrative responses 
to their meddling. Under the circumstances, a certain amount of dis- 
appointment and frustration on both sides is entirely natural. As the 
Constitutional right to due process of law expands, more and more 
administrators will find themselves locked into involuntary partner- 
ships with the courts. 


Bazelon wanted the new partnership to be more productive, although he assumed 
that judges would be the controlling partners. 


1.7 Conclusion: Retrofitting as an Incremental Project 


Much of the analysis in this chapter is theoretical; however, it pertains directly to 
concrete administrative action. Even at its most thoughtful, orthodox administra- 
tion was “indifferent to rights” (Rohr 1986:148) and the consequences have been 
real. Constitutional democracy is seriously compromised when public adminis- 
trators in highly respected, technologically based agencies can knowingly poison 
children with radioactive fallout, withhold medical treatment from those dying 
of a painful and debilitating disease, and attempt to eliminate a national hero, as 
previously discussed. Such spectacular maladministration is aberrant, but zero tol- 
erance for it should be the norm. There is a clear and continuing need to ensure that 
administrative activity is compatible with constitutional democracy. 

Law is one tool for retrofitting public administration into U.S. constitutional 
government. In 1946, the APA was hailed as “a bill of rights for the hundreds of 
thousands of Americans whose affairs are controlled or regulated in one way or 
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another by agencies of the Federal Government. It is designed to provide guar- 
antees of due process in administrative procedure” (statement by Senator Patrick 
McCarran, U.S. Congress 1946:298). The broad thrust of judicial review of public 
administration since the 1950s has been to constrain administrative activity within 
a framework of individual rights, to infuse it with constitutional values, and to 
supervene to promote the rule of law. 

Contemporary retrofitting is incremental. As Justice Burger noted in the Chadha 
case, as a nation we do not know a better way to preserve freedom than to insist 
on constitutional integrity. Whether a better constitutional design for the admin- 
istrative state is possible is a moot point. Woodrow Wilson (1887) leaned toward a 
parliamentary system; the Brownlow Committee preferred centralizing authority 
for administration in the presidency, as would President George W. Bush’s uni- 
tary executive branch theory. Such approaches would drastically alter the constitu- 
tional separation of powers and might make for smoother public administration. 
However, they would do nothing to ensure that public administrative doctrine is 
fully compatible with and protective of individual constitutional rights. 

Instead of following grand designs, retrofitting public administration to U.S. 
constitutional democracy is likely to continue to be incremental. As Dwight Waldo 
(1984b:xviii), perhaps the leading public administrative theorist of the twentieth 
century, contended, the tension between public administration and democracy 
“cannot be solved acceptably, workably given our constitutional system, our con- 
stitutional history, and our democratic ideology. All we can hope for is piecemeal 
solutions, temporary agreements.” The federal courts have taken a large share of the 
burden of fashioning incremental adjustments to bring public administration into 
greater consonance with U.S. constitutional democracy. The other branches of gov- 
ernment, political parties, interest groups, media, and a variety of political actors 
have also contributed to retrofitting, but a great deal depends on the public admin- 
istration community itself—students, practitioners, theorists, teachers, leaders, and 
professional organizations. It is they who are called upon to build constitutional 
thought, values, concerns, and law into highly varied day-to-day administrative 
practices. There is an objective, but no map. A firm understanding of public admin- 
istration’s contemporary legal dimension is a prerequisite for finding one’s way. 
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Chapter 2 





Administrative Law and 
the Judiciary Today 





Administrative law is central to the practice of public administration in the United 
States. It consists of constitutional requirements, statutes, executive orders, other 
regulations, and court decisions that define the authority of administrative agencies 
and regulate their processes. Unlike substantive law that specifically vests agencies 
with individual missions such as homeland security or environmental protection, 
administrative law is generic in its application to all or most agencies within a given 
jurisdiction. In the United States, the individual states and the federal government 
have their own separate bodies of administrative law, though there are considerable 
similarities. For the most part, administrative law regulates agency collection and 
dissemination of information, use of delegated legislative authority, administrative 
enforcement, adjudication, rulemaking, investigation, meetings, public participa- 
tion in agency decision making, and judicial review of administrative action or 
inaction. A more expansive treatment of administrative law includes public person- 
nel regulations, which are discussed in Chapter 6. This chapter focuses primarily 
on the federal judiciary’s impact on federal administration through its review of the 
range of agency behavior that is regulated by administrative law. (For comprehen- 
sive discussions of administrative law in the context of public administration, see 
Rosenbloom 2003 and Warren 2004). 

American public administrative scholarship and pedagogy typically treat 
administrative law as a separate specialization or subfield. Little effort is made 
to show how it constrains and directs, as well as empowers public management. 
However, administrative law is pervasive. When contemporary reformers call for 
deregulation of the public service, they are ultimately calling for elimination of 
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many of the restrictions imposed by administrative law on agency decision making, 
operations, and management. Not everyone agrees that such deregulation would be 
good policy. Prior to 1946, federal agencies were not comprehensively regulated by 
administrative law. Congress enacted the federal Administrative Procedure Act of 
1946 (APA) precisely to prevent the misuse and abuse of administrative authority, 
to place procedural controls on administrative activities, and to force agencies to 
provide information about their structures and activities. The central problem in 
administrative law is how to balance the competing needs of administrative flex- 
ibility and discretion on the one hand with the subordination of administration to 
the rule of law on the other. 

The quest for a reasonable, workable balance not only informs legislation, it also 
engulfs judicial review of agency action. Since 1946, there has been considerable vari- 
ation in the requirements the federal courts have imposed on national administra- 
tion. Federal judges have both entered the “administrative thicket,” albeit sometimes 
warily, and sought to extricate themselves from it.* As noted in the previous chapter, 
during the 1960s and early 1970s federal judges became “partners” in public adminis- 
tration. In the late 1970s and 1980s, Supreme Court decisions admonished the lower 
courts not to subject agency rulemaking to procedural requirements over and above 
those in the APA, and the Court gave agencies greater flexibility in statutory inter- 
pretation and enforcement (Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council 1978; Chevron U.S.A., Inc. v. Natural Resources Defense Council 1984; 
Heckler v. Chaney 1985). But judicial controls in other areas remain strong. 

This chapter begins with a discussion of two broad constitutional issues that are 
central to federal administrative law—the meaning of the Commerce Clause and 
the permissibility of legislative delegations of authority to administrative agencies. 
Next, it presents an overview of the APA and related controls on federal agencies. 
The remainder of the chapter is devoted to an analysis of statutory-based judicial 
review of agency activity and its impact on federal administration. 


2.1 The Commerce Clause 


Article I, section 8, of the U.S. Constitution authorizes Congress “[t]o regulate 
Commerce with foreign Nations, and among the several States, and with the Indian 
Tribes.” The clause was central to the creation of the administrative state and to 
judicial opposition to it (see Chapter 1). The Commerce Clause is laden with a con- 
tentious history that resulted in damage to the federal judiciary and the discredit 
of almost an entire jurisprudence in the late 1930s and early 1940s. Interpreting 
the clause still gives Supreme Court justices pause. As Justice Anthony Kennedy 





* The term administrative thicket recalls Justice Felix Frankfurter’s warning that the courts 


should not enter the “political thicket” of legislative districting disputes (Colegrove v. Green 
1946). 
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explained in 1995, “The history of the judicial struggle to interpret the Commerce 
Clause during the transition from the economic system the founders knew to the 
single, national market still emergent in our own era counsels great restraint before 
the Court determines that the Clause is insufficient to support an exercise of the 
national power” (United States v. Lopez 1995:364). The clause has two components, 
one affecting national power and the other restraining that of the states. 

In United States v. Lopez (1995), the Supreme Court explained the contempo- 
rary construction of the Commerce Clause as it affects the scope of national power. 
The case involved the federal Gun-Free School Zones Act of 1990, which made it 
a federal crime knowingly to possess a firearm in a school zone anywhere in the 
United States. The Court, per Chief Justice William Rehnquist, found the act to be 
an overreach of federal power—the first such holding by the Supreme Court since 
the 1930s. Rehnquist set forth the structure of the clause as follows: 


[W]e have identified three broad categories of activity that Congress 
may regulate under its commerce power. ... First, Congress may regulate 
the use of the channels of interstate commerce [e.g., banks, communi- 
cations]. ... Second, Congress is empowered to regulate and protect the 
instrumentalities of interstate commerce, or persons or things in inter- 
state commerce, even though the threat may come only from intrastate 
activities [such as vehicles and employees]. ... Finally, Congress’ com- 
merce authority includes the power to regulate those activities having 
a substantial relation to interstate commerce, i.e., those activities that 
substantially affect interstate commerce. 

Within the final category, admittedly our case law has not been 
clear whether an activity must “affect” or “substantially affect” inter- 
state commerce in order to be within Congress’ power to regulate it 
under the Commerce Clause (United States v. Lopez 1995:558—559). 


In the Court’s view, these limits are necessary to prevent the conversion of “con- 
gressional authority under the Commerce Clause to a general police power of the 
sort retained by the States,” which would erase the “distinction between what is 
truly national and what is truly local” (United States v. Lopez 1995:567-568). 

Lopez noted that even though there are substantial costs associated with guns in 
schools, “The possession of a gun in a local school zone is in no sense an economic 
activity that might, through repetition elsewhere, substantially affect any sort of 
interstate commerce” (United States v. Lopez 1995:567). In so doing, the majority 
sought to draw a distinction—admittedly difficult—between commercial and non- 
commercial activity. In United States v. Morrison (2000), the Court reemphasized 
that “[w]hile we need not adopt a categorical rule against aggregating the effects of 
any noneconomic activity in order to decide ... cases, thus far in our Nation’s his- 
tory, our cases have upheld Commerce Clause regulation of intrastate activity only 
where that activity is economic in nature” (United States v. Morrison 2000:613). 
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The dissenting justices in Morrison, by contrast, argued that ever since the 
Court’s holding in Wickard v. Filburn (1942), Congress could use the Commerce 
Clause to regulate intrastate activity—whether termed economic or not—that if 
sufficiently aggregated could have a substantial effect on the nation’s economy. 
Wickard involved a farmer who grew wheat in excess of a quota imposed on him by 
the U.S. Department of Agriculture pursuant to the Agricultural Adjustment Act 
of 1938, as amended. The farmer used the wheat to feed his family and livestock. 
The farm was in one state and only a trivial amount or none of the wheat entered 
into any market. However, the Court reasoned that “even if [the farmer’s] activity 
be local, and though it may not be regarded as commerce, it may still, whatever its 
nature, be reached by Congress if it exerts a substantial economic effect on inter- 
state commerce. ..."(Wickard v. Filburn 1942:125). The Court concluded that the 
fact that the farmer’s “own contribution to the demand for wheat may be trivial by 
itself is not enough to remove him from the scope of federal regulation where, as 
here, his contribution, taken together with that of many others similarly situated, is 
far from trivial” (Wickard v. Filburn 1942:127-128). 

Morrison was followed by Gonzales v. Raich (2005), which, much like Wickard, 
involved a plant that never entered into any market. Raich’s plant was marijuana, 
seemingly authorized for use under California’s medical marijuana law, but pro- 
hibited by federal statute. Following Wickard’s logic, the Supreme Court’s majority 
held that “[w]hen Congress decides that the ‘total incidence’ of a practice poses a 
threat to a national market, it may regulate the entire class” of activity regardless of 
whether the specific practice can be termed economic (Gonzales v. Raich 2005:18). 
Because “Congress had a rational basis for concluding that leaving home-consumed 
marijuana outside federal control would ... affect price and market conditions,” the 
federal regulation was a valid exercise of Commerce Clause authority. 

Raich is easily squared with Wickard’s expansive view of the Commerce Clause, 
but not with Lopez and Morrison’s efforts to restrict congressional authority to the 
regulation of activity that is economic. As the dissenters pointed out, the major- 
ity in Raich “announces a rule that gives Congress a perverse incentive to legislate 
broadly pursuant to the Commerce Clause—nestling questionable assertions of 
its authority into comprehensive regulatory schemes—rather than with precision. 
That rule and the result it produces in this case are irreconcilable with our deci- 
sions in Lopez... and ... Morrison” (Gonzales v. Raich 2005:43). If Congress could 
regulate homegrown marijuana, why not “quilting bees, clothes drives, and potluck 
suppers throughout the 50 States”? (Gonzales v. Raich 2005:69). 

Litigation over the potential reach of Congress’ Commerce Clause power is likely 
to continue because it concerns a question as old as the Constitution itself: What 
is the appropriate balance between national and state powers in the federal system? 
From the perspectives of administrative law, Lopez and Morrison caution agencies 
to limit regulation under congressionally delegated Commerce Clause authority to 
activity that is clearly economic. It is no longer certain that the Commerce Clause 
permits the regulation of noneconomic activities that if sufficiently aggregated 
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would have substantial impacts on the national economy. Whether Wickard and 
Raich or Lopez and Morrison will prevail is uncertain and bears careful watching. 

The Commerce Clause also restricts the states and their subdivisions. Through 
judicial construction, it has a “negative” or “dormant” component intended to pre- 
vent subfederal jurisdictions from interfering with the concept of a single national 
market. The dormant Commerce Clause has two prongs: “first, whether the ordi- 
nance discriminates against interstate commerce ... and second, whether the 
ordinance imposes a burden on interstate commerce that is ‘clearly excessive in its 
relation to the putative local benefits” (Carbone v. Town of Clarkstown 1994:390). 
Either prong is sufficient to render a regulation unconstitutional. 

The first prong prevents the states from attempting to shield local industries 
from interstate competition by requiring that resources, such as timber or food 
products, be inspected, packed, or otherwise processed within the state: “... the 
offending local laws hoard a local resource—be it meat, shrimp, or milk—for the 
benefit of local businesses that treat it” (Carbone v. Town of Clarkstown 1994:392). 
The second prong is clearly subjective in requiring the courts to weigh the adverse 
effects on interstate commerce against the benefits derived. In some situations, 
the two prongs may overlap or be indistinct. However, the bottom line is that 
under the Commerce Clause “our economic unit is the Nation” (Carbone v. Town 
of Clarkstown 1994:401) and state or local regulations that interfere with national 
markets are subject to constitutional challenge. 

Even if Lopez and Morrison prevail, the Commerce Clause will continue to 
convey broad regulatory power to the federal government, and consequently will 
remain fundamental to the character of the contemporary American administra- 
tive state. This is true because Congress is able to delegate its legislative powers to 
federal administrative agencies. 


2.2 Delegated Power 


Administrative agencies have immense authority. Much of this authority—and 
concerns about too much of it—comes from the fact that agencies often oper- 
ate with powers that are legislative, judicial, and executive in nature. Specifically, 
federal administrative agencies generally have enabling statutes that give them leg- 
islative power to issue rules and regulations. These same agency statutes give them 
executive powers to investigate possible violations of law and to prosecute violators. 
At the same time, enabling statutes often also give administrative agencies judicial 
power to adjudicate disputes concerning whether standards have been violated. 
The delegation and concentration of legislative, executive, and judicial func- 
tions in administrative agencies causes concern among those who consider the 
federal bureaucracy an unchecked, full-fledged “headless fourth branch of gov- 
ernment” (U.S. Presidents Committee on Administrative Management 1937). 
The U.S. Constitution is based on the principle of separation of powers. Allowing 


www.urdukutabkhanapk.blogspot.com 


56 ® Public Administration and Law, Third Edition 


administrative agencies to exercise legislative, executive, and judicial powers is at 
odds with that principle. 

Those who defend the delegation and concentration of power in administrative 
agencies point to several strengths of the arrangement, including agency expertise, 
the ability to “fill in the blanks” of congressional legislation, administrative flexibil- 
ity in changing times, and uniformity and predictability for the regulated commu- 
nity. Other defenders point to the fact that no agency has boundless discretion and 
legislative limits and other checks are common. Still others point out that efficient 
regulation demands the wielding of all three types of powers. 

The history of the development of, and limitations to, the concept of delegation 
of authority to administrative agencies is marked by many landmark judicial deci- 
sions—too many to discuss here. There are several, however, that merit mention. One 
of the earliest cases, Field v. Clark (1892), concerned Congress’ authorization for the 
president to impose tariffs in retaliation against foreign nations that raised their own 
tariffs on agricultural products. Here, the Supreme Court showed a very conserva- 
tive approach to the idea of delegation: “That Congress cannot delegate legislative 
power” the Court wrote, “is a principle universally recognized as vital to the integ- 
rity and maintenance of the system of government ordained by the Constitution” 
(Field v. Clark 1892:692). Ironically, the Court upheld the delegation in this and 
most earlier cases primarily by finding the delegations to be insignificant. 

In the early twentieth century, the Supreme Court began to focus more on 
whether Congress had enunciated sufficient standards to limit the scope of agency 
discretion. In J. W. Hampton, Jr. and Co. v. United States (1928), the Court for- 
mulated its classic statement of the “delegation doctrine”: a permissible delegation 
to an administrative agency must contain an “intelligible principle” that guides 
agency implementation. Using the intelligible principle doctrine, during the New 
Deal, as noted in Chapter 1, the Court flexed its muscles in response to congres- 
sional delegation of broad authority to the executive branch. 

As discussed in Chapter 1, taken together, Panama Refining Co. v. Ryan (1935), 
Schechter Poultry Corporation v. United States (1935), and Carter v. Carter Coal Co. 
(1936) placed important limits on the delegation of legislative powers. However, 
subsequent cases have been very tolerant of broad delegations. Industrial Union 
Department, AFL-CIO v. American Petroleum Institute (1980), known as the “ben- 
zene” case, exemplifies more recent thinking about delegated power. The case con- 
cerned the authority of the Occupational Safety & Health Administration (OSHA) 
to create risk-free environments for workers by promulgating regulations limiting 
toxic substances in the workplace. Both the court of appeals and the Supreme 
Court struck down the regulations for benzene in the ambient atmosphere. Four 
Supreme Court justices argued that the secretary of labor had not made pertinent 
findings as required by the Occupational Safety and Health Act. The fifth member 
of the Court, Justice Rehnquist, argued that the statute contained an unconstitu- 
tional delegation because the act gave the secretary of labor absolutely no indica- 
tion where on the continuum of relative safety the toxic materials standard should 
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be set. Accordingly, he argued that the delegation lacked an intelligible principle 
and, therefore, was unconstitutional. Rehnquist also noted that the nondelegation 
doctrine should guarantee “to the extent consistent with orderly governmental 
administration that important choices of social policy are made by Congress, the 
branch of our Government most responsive to the popular will” (Industrial Union 
Department, AFL-CIO v. American Petroleum Institute 1980:685). The absence 
of an intelligible principle, Rehnquist noted, also frustrates judicial review. Four 
dissenting justices, by contrast, found nothing defective about the delegation and 
argued that the judiciary should be deferential to agency expertise and congressio- 
nal authority in assessing the constitutionality of legislative delegations. 

The Supreme Court revisited the nondelegation doctrine in Whitman v. American 
Trucking Associations (2001). The Court of Appeals for the District of Columbia 
Circuit found the delegation involved to be unconstitutionally vague. However, 
in somewhat dismissive language, the Supreme Court held that the administrative 
“discretion” allowed by the statute at issue “is in fact well within the outer lim- 
its of our nondelegation precedents” (Whitman v. American Trucking Associations 
2001:474; see Chapter 3). Despite the stir caused by Rehnquist’s opinion in the 
benzene case among legal scholars and commentators, it appears that, today, a con- 
gressional delegation of legislative power to an administrative agency would have to 
be extraordinarily poorly drafted to violate the nondelegation doctrine. 


2.3 The Federal Government’s 
Administrative Law Framework 


The APA is the foundation of contemporary federal administrative law. The act was 
part of a broad effort by Congress to adjust its role in the post-New Deal adminis- 
trative state (see Rosenbloom 2000). Congress recognized that the expanded federal 
presence in the economy and society would lead it increasingly to delegate legislative 
authority to administrative agencies. It wanted to ensure that delegated authority 
was exercised consonant with legislative intent and values and that it was not abused. 
In the legislative equivalent of a one-two punch, the Legislative Reorganization Act 
of 1946 ordered Congress’ standing committees to “exercise continuous watchful- 
ness” over the agencies, while the APA regulated agency procedures directly. At the 
time, both statutes were considered to be of constitutional importance. 

The APA had a tortuous legislative history. Along with the creation of the 
Executive Office of the President in 1939 and the Legislative Reorganization of 
1946, it was part of a general effort to retrofit the administrative state into the 
U.S. constitutional structure. It seeks to balance administrative interests in flex- 
ibility and efficiency with legal interests in the rule of law and fundamental fair- 
ness. As early as 1933, the Committee on Administrative Law of the American Bar 
Association (ABA) argued that the judiciary should have a broad scope of review of 


www.urdukutabkhanapk.blogspot.com 


58 m Public Administration and Law, Third Edition 


public administration precisely because “certain fundamental safeguards of notice, 
opportunity for hearing, and determination or review of issues of fact and of law 
by an independent tribunal (and eventually, on questions of law at least, by a court) 
are involved, and, indeed, are necessary if justice is to be done to the individual” 
(see Woll 1963:17). By 1934, the ABA strongly supported the creation of an admin- 
istrative court system to exercise general review over federal agencies. According 
to Peter Woll (1963:17), “this proposal was destined to be repeated at relatively 
frequent intervals by various groups, between 1934 and 1960.” Understandably, 
presidents and executive branch agencies generally have not been enthusiastic about 
expanding an independent judiciary’s role in federal administration. This was espe- 
cially true in the 1930s, when, as noted in Chapter 1, the courts were openly hostile 
to New Deal policy and administration. 

The matter first came to a head in 1940 when Congress passed the Walter-Logan 
bill, which President Franklin D. Roosevelt successfully vetoed. The bill would 
have made “administrative agencies the wards of the courts” (Rohr 1986:165) by 
providing for “judicial review of law and fact with regard to all agency decisions” 
(Woll 1963:9). It required hearings on all rules, stated that agencies should issue 
rules within a year of receiving statutory authority to do so, and allowed for judicial 
review in the Court of Appeals for the District of Columbia through declaratory 
judgments.* It would have allowed any “substantially interested” party to petition 
for reconsideration of any rule within a three-year period of its issuance. In his veto 
message, Roosevelt indicated that the attorney general would soon issue a report on 
comprehensive regulation of federal administrative processes. 

The U.S. Attorney General’s Committee on Administrative Procedure issued 
its report in 1941. It was much friendlier to the executive than was the Walter- 
Logan bill; however, it did provide for the protection of individual rights in the 
administrative process. World War II intervened, but after the war’s conclusion 
the report went on to inform the structure and content of the APA. The main 
differences were that the APA provided for more expansive judicial review of 
administrative action, including rulemaking, imposed stricter limits on agen- 
cies’ powers and sanctions in the field of licensing, and placed hearing examiners 
within the civil service system. Figure 2.1 presents a diagram of the principal sec- 
tions of the original APA, which subsequently has been amended and augmented 
by several other statutes. (See 5 U.S. Code Annotated [USCA], sections 551-559; 
701-706 for the main provisions.) 

Conceptually, the APA regulates three major concerns: agency provision of 
public information, agency operations, and judicial review. Section 3, dealing with 
public information, was adopted because prior to the APA, “[f]ew Federal agencies 





* Defined in Black’s Law Dictionary (1979:368) as a “remedy for the determination of a jus- 
ticiable controversy where the plaintiff is in doubt as to his legal rights.” More generally, a 
declaratory judgment allows individuals to challenge a regulation before it has been applied to 
them. 
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Sec. 3 Sec. 6 Sec.9 
PUBLIC 
INFORMATION | [RULEMAKING] |ADJUDICATION| | MATTERS || SANCTIONS 
(a) Rules (a) Notice (a) Notice (a) Appearance | | (a) In general 
(b) Opinions (b) Procedures (b) Procedure (a) Investiga- (b) Licenses— 
and orders (c) Effective (c) Separation tions grants, 
(c) Public records dates of functions | |(c) Subpoenas revocations, 
(d) Petitions (d) Declaratory | |(d) Denials renewals 
orders 






Sec. 7 Sec. 8 Sec. 11 
HEARINGS DECISIONS EXAMINERS 
Presiding officers (a) Action by Civil service 


(a) i 

(b) Hearing powers subordinates selection, 
(c) Evidence (b) Submittals and compensation, 
( 


d) Record decisions and tenure 


Sec. 10 
JUDICIAL REVIEW 


(a) Right of review 
(b) Form and venue 
(c) Reviewable acts 
(d) Interim relief 
(e) Scope of review 


Figure 2.1 Principal sections of the Administrative Procedure Act of 1946. (From 
U.S. Congress, Senate Committee on the Judiciary, 79th Congress, Administrative 
Procedure Act: Legislative History. U.S. Government Printing Office, Washington, 
D.C., 1946, p. 195.) 


issue[d] comprehensive or usable statements of their own internal organization, 
their principal offices, officers, and agents, their divisions and subdivisions; or their 
duties, functions, authority, and places of business” (U.S. Congressional Record, 
May 24, 1946:5650). The act requires agencies to publicize information about their 
organization, opinions and orders, and public records in the Federal Register, which 
dates from the mid-1930s. The section was amended by the Freedom of Information 
Act of 1966 (FOIA, 5 USCA sec. 552), which seeks to make agency records and 
documents available to any person requesting them unless the information falls 
under one of the act’s exemptions or that of another statute. The Privacy Act of 
1974 (5 USCA sec. 552a) further modified the APA’s public information section by 
seeking to protect individuals’ privacy by prohibiting disclosure of agency records 
concerning them without their consent, preventing the collection of information 
that is not “relevant and necessary,” and enabling individuals to review and seek to 
correct agency records identifying them. The Government in the Sunshine Act of 
1976 (5 USCA sec. 552b) requires federal commissions and multiheaded boards to 
hold open meetings under most circumstances. (These acts are discussed infra. See 
also Rosenbloom 2003.) 
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Sections 4 through 9 of the APA deal with agency operations. Their main 
purpose is to ensure that agencies do not abuse their legislative, adjudicatory, and 
enforcement powers. At several points in the congressional debate on the APA the 
general sentiment was expressed that 


the Constitution of the United States, has divided the powers of our 
Government into three coordinate branches, the legislative, executive 
and judicial. These have been swallowed up by some administrators 
and their staffs who apparently believed that they were omnipotent. 
These have exercised all of the powers of government, arrogating to 
themselves more power than ever belonged to any man, or group. This 
has made necessary the enactment of such legislation as is now in the 
process of passage (U.S. Congressional Record, May 24, 1946:5659). 


Accordingly, the APA sets forth procedures for legislative (also called substan- 
tive) rulemaking by agencies. Legislative rules are like statutes. They set standards 
for behavior and have the force of law. At a minimum, informal rulemaking (also 
called notice and comment rulemaking) requires agencies to publish notice of their 
proposed rules in the Federal Register and to accept and consider comments from 
interested parties. Formal rulemaking (also known as rulemaking on the record) 
is less frequently used and requires elaborate quasi-judicial hearings. (See Kerwin 
2003 for a comprehensive discussion of federal rulemaking.) Procedural and 
“interpretative” (generally called “interpretive”) rules must also be published in the 
Federal Register, if enacted.* 

The APA regulates agencies’ formal adjudication by providing for proce- 
dural safeguards that seek to ensure fairness, regularity, and reasoned decisions 
(Rosenbloom 2003; see also the discussion infra). Hearings are often presided 
over by hearing examiners or administrative law judges (ALJs). When the APA 
was enacted there were 197 hearing examiners dispersed among eighteen agen- 
cies (Dullea 1973:43). The title of administrative law judge was adopted in 1972, 
although there are believed to be some 2,700 non-AL]s who also preside over agency 
hearings (Lubbers 1994:306). In 2008, the number of AL]s stood at 1,468 in thirty 
agencies (U.S. Office of Personnel Management 2008). The vast majority (1,219) 
were in the Social Security Administration, with most of the remainder employed 
in the Department of Health and Human Services’ Office of Medicare Hearings 
and Appeals (65), the Department of Labor (43), and the National Labor Relations 
Board (40) (U.S. Office of Personnel Management 2008). By law, ALJs must be 
independent of the agency hierarchy in which they hear cases; however, their deci- 
sions can affect agency policy, eligibility for benefits, and budgets. Consequently, 





* The APA uses the term “interpretative.” These are statements explaining how an agency under- 
stands the terms of the statutes it is charged with enforcing. Procedural rules set forth the 
procedures agencies will use in carrying out their missions. 
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their function is at odds with traditional public administration’s interest in unity 


of command, as well as the efforts of political executives seeking to change policies 


and control expenditures. The APA’s regulation of agency adjudication and the use 


of ALJs have contributed greatly to the judicialization of federal administrative 
processes (see Dimock 1980:113). 
Several additional statutes and a few key executive orders that modify or aug- 


ment the APA’s regulation of agency informational activities and other operations 


also bear mention as part of this overview. Some of these are discussed further in 


the chapter’s analysis of judicial review. 


The Federal Advisory Committee Act (FACA; 1972) regulates the composi- 
tion and use of advisory committees by federal agencies. It seeks to make 
their operations representative and open. 

The Regulatory Flexibility Act (1980) requires agencies to study the effects of 
regulatory measures on small businesses and other entities and to minimize 
those that are adverse. 

The Paperwork Reduction Acts (1980, 1995) seek to minimize the paperwork 
burden agencies impose on private parties, minimize the cost of collecting 
and using information, maximize the usefulness of information collected, 
coordinate federal information activities, improve federal information tech- 
nology, and ensure confidentiality under the Privacy Act and other statutes. 
It requires agencies’ requests for information from private parties to esti- 
mate “burden hours” and to be cleared by the Office of Management and 
Budget (OMB). 

The Administrative Dispute Resolution Act (1990, 1996) seeks to simplify 
dispute resolution involving federal agencies by authorizing alternative dis- 
pute resolution techniques such as mediation, negotiation, conciliation, fact 
finding, minitrials, and arbitration. 

The Negotiated Rulemaking Act (1990, 1996) permits agencies to write pro- 
posed rules through negotiation with interested parties, a process called regu- 
latory negotiation or “reg-neg.” 

The Government Performance and Results Act (1993) requires agencies to 
engage in strategic planning and goal setting in consultation with Congress 
and the OMB. 

The Small Business Regulatory Enforcement Fairness Act (1996) strengthens 
the Regulatory Flexibility Act and includes a title known as the Congressional 
Review Act providing for congressional review and potential nullification of 
agency final rules. 

The Assessment of Federal Regulations and Policies on Families Act (1998) 
requires federal agencies to assess the potential impact of their actions on the 
well-being of families, including family stability, parental rights, functional- 
ity, finances, and personal responsibility. 
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m The Data Quality Act (2001) charges the OMB with issuing guidelines to 
improve the quality of analytic information disseminated by federal agencies. 
The guidelines call for the use of peer-reviewed analysis, when available, in 
rulemaking. 


In addition, various executive orders call for coordination of agency rulemaking 
and regulation of its substantive content. For instance, President Ronald Reagan’s 
Executive Order 12291 (1981) required agencies to engage in cost-benefit analyses 
of regulatory objectives and to submit their analyses to the OMB for clearance. It 
was augmented by Executive Order 12498 (1985), which required executive agen- 
cies to provide the OMB with a “draft regulatory program” describing “significant 
regulatory actions” they planned to carry out during each fiscal year. Seeking to 
strengthen family values, Reagan’s Executive Order 12606 (1987) required agencies 
to consider the impact of their proposed policies and regulations on American fam- 
ilies. His Executive Order 12612 (1987) required agencies to provide “federalism 
assessments” of their proposals. In 1993, President Bill Clinton’s Executive Order 
12866 set forth the following general guides to agency regulatory activity: (1) iden- 
tify the problems addressed; (2) assess the contributions, if any, of existing regula- 
tions to those problems; (3) identify alternatives to regulation; (4) consider risks; 
(5) assess cost-effectiveness; (6) weigh costs and benefits; (7) base decisions on the 
best obtainable information; (8) assess alternatives among regulatory possibilities; 
(9) seek the views of state, local, and tribal governments; (10) avoid inconsistency 
in regulations; (11) impose the least burden on society; and (12) write regulations 
in simple, understandable language. The fact that such commonsensical require- 
ments had to be imposed by executive order suggests something about the com- 
plexity and somewhat convoluted character of federal rulemaking. Clinton’s order 
revoked Executive Orders 12291 and 12498, but it retained OMB clearance for 
many proposed rules. His Executive Order 12989 (1994) called upon agencies to 
incorporate environmental justice into their policies. President George W. Bush’s 
Executive Order 13244 (2007) required agencies to identify “the specific market 
failure (such as externalities, market power, lack of information) or other specific 
problem that it intends to address (including where applicable, the failures of public 
institutions) that warrant new agency action. ...” Unlike statutes, executive orders 
cannot always reach independent regulatory commissions (see Moreno 1994). 


2.4 Judicial Review of Agency Action 


One of the pivotal issues in administrative law today is the scope of judicial review 
of an agency’s action or lack thereof. The purpose of judicial review of adminis- 
trative decision making generally is to ensure compliance with law and at least 
minimum levels of rationality and fairness. Section 10 of the APA is of tremendous 
importance to the relationship between the federal judiciary and federal agencies. It 
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provides for judicial review of agency activities to ensure that they are lawful, which 
is to say not in excess of agency legal authority or jurisdiction, arbitrary, capricious, 
or an abuse of discretion. Formal rules and other nonevidentiary adjudicatory deci- 
sions must be supported by substantial evidence on the record as a whole. These 
provisions are intended to make the courts an effective, but not a meddlesome, 
check on agencies. Post-1946, however, judicial review took on a life of its own. It 
emerged as a major aspect of contemporary American public administration. 

When considering judicial review of agency actions, it is important to understand 
that judges retain an immense amount of discretion. Whether there is “substantial 
evidence” to support an agency’s conclusions, or whether an agency’s actions were 
an “abuse of discretion” can be highly subjective and may depend unconsciously 
on a judge’s personal view of the subject matter. As Judge Patricia Wald put it, 
“Despite much protestation to the contrary, a judge’s origins and politics will surely 
influence his or her judicial opinions. Judges’ minds are not compartmentalized: 
their law-declaring functions cannot be performed by some insulated, apolitical 
internal mechanism. However subtly or unconsciously, the judge’s political orien- 
tation will affect decisionmaking” (Wald 1987:895). A study by O’Leary (1993) 
that examined the U.S. Environmental Protection Agency (EPA) concluded that 
any accusations that judges were either too active or too passive toward the agency 
were inaccurate and unfair generalizations; rather, O'Leary found a continuum of 
judicial review, from passive to overintrusive judges. Most agree that judicial review 
of agency actions is necessary as a check against potentially overzealous adminis- 
trators who are not elected, but must still be held accountable to the principles of 
constitutional democracy. 

Within the framework of broad judicial discretion, the scope of judicial review of 
agency actions is based on a blending of statutory, constitutional, and judicial doc- 
trines, and so is a hodgepodge of sometimes inconsistent decisions. It has been said 
that the scope of review for a specific administrative decision may range from zero 
to 100 percent, meaning that depending on the issue in question, a reviewing court 
may exercise broad or narrow powers to decide a case—or something in between. 

When an agency makes a decision, it usually does three things. First, it inter- 
prets the law in question. Second, it collects facts concerning a particular situation. 
Third, it uses its discretionary power to apply the law to the facts. The review by 
a court of an agency’s actions in each of these three steps is very different. At the 
same time, it must be acknowledged that separating an agency’s actions into three 
categories can be difficult, as in instances in which there are mixed questions of 
law and fact. Nevertheless, for the sake of the immediate discussion, each type of 
judicial review of agency action is analyzed separately. 


2.4.1 Statutory Interpretation 


Judicial review of an agency’s interpretation of law depends on the character of the 
law involved. When constitutional issues are of concern, judges will rarely defer 
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to administrative interpretations because courts typically have greater expertise in 
constitutional law than administrators. By contrast, when an agency’s interpreta- 
tion of its own regulation is at issue, it is said that judicial deference is “clearly in 
order” (Udall v. Tallman 1965). The general practice is that a court will give less def- 
erence to an agency’s legal conclusions than to its factual or discretionary decisions. 
This stems primarily from the APA. Among the reasons the APA lists for reversing 
an agency's decision are two that deal solely with questions of law: whether the 
Constitution has been violated (APA section 706[2][B]), and whether the agency 
has exceeded its statutory authority (APA section 706[2][C]). 

At the same time, courts have shown deference to administrative interpreta- 
tions of the law when Congress has not spoken precisely to the issue at hand. The 
premier case illustrating this point is Chevron U.S.A., Inc. v. Natural Resources 
Defense Council (1984). The key issue was interpretation of the words, “stationary 
source,” in the Clean Air Act. The EPA interpreted them to allow a plantwide defi- 
nition under which an entire industrial complex could be treated as though it was 
enclosed in a bubble. This definition enabled an existing plant that contained sev- 
eral pollution-emitting devices to install or modify one piece of equipment without 
meeting cumbersome permit conditions insofar as the alteration did not increase 
the total emissions from the plant in the imaginary bubble in which the air quality 
was being monitored. As long as the total emissions under the bubble met national 
standards, increased pollution in one part of the industrial grouping could be offset 
by reductions in another. 

Environmentalists sued the EPA, asserting that this definition of stationary 
source violated the Clean Air Act. The Court of Appeals acknowledged that the 
Clean Air Act did not explicitly define what Congress envisioned as a stationary 
source and that the legislative history of the act was not helpful. However, it held 
that the EPA’s definition was “inappropriate” because the purpose of the program 
was to improve rather than merely maintain present air quality. Upon appeal to the 
Supreme Court, the pivotal issue was whether the EPA’s definition was a permis- 
sible construction of the statute. 

The Supreme Court unanimously held that the EPA’s plantwide definition was 
permissible. Included in the Court’s rationale were the following considerations: 
First, an examination of the legislation and its history showed that Congress did 
not define stationary source or have a specific opinion as to the applicability of 
the bubble concept. Second, the legislative history of this part of the Clean Air 
Act plainly showed that Congress sought to accommodate the conflict between 
economics and the environment. Third, although the EPA’s policy at one time was 
virtually identical to the view espoused by the court of appeals, a new administra- 
tion had reevaluated the policy and had concluded that the plantwide definition 
would be more appropriate. Fourth, the wording of the statute coupled with the 
legislative history of the act indicated that Congress generally intended to give the 
EPA broad discretion in implementing the act. Overall, the Court wrote, the EPA’s 
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interpretation of the statute represented a reasonable accommodation of manifestly 
competing interests and was entitled to deference. 

The Supreme Court’s opinion is now referred to as the “Chevron doctrine.” It 
holds that where Congress has spoken clearly to the precise question at issue the 
rule of law demands agency adherence to its intent. However, if Congress has not 
addressed the matter precisely, an agency may adopt any reasonable interpreta- 
tion—regardless of whether a reviewing court may consider some other interpreta- 
tion more reasonable or sensible. 

Despite its straightforward quality, the Chevron doctrine is actually complex 
and not easily implemented by the courts on a consistent basis across all policy 
areas. In determining whether an agency’s interpretation of the law is appropri- 
ate, a court will look at several factors, including the “plain meaning” of the stat- 
ute, the statutory context, congressional intent as ascertained through legislative 
history, treatment of the public policy context in the case law and other statutes, 
persuasive authority, parallel statutes, and scholars’ interpretations. The benzene 
case shows how a court may use the general purpose of the legislation to determine 
that the agency failed to implement congressional intent. In United States v. Mead 
Corporation (2001), the Supreme Court held that Chevron deference applies only 
when “Congress delegated authority to the agency generally to make rules car- 
rying the force of law, and ... the agency interpretation claiming deference was 
promulgated in the exercise of that [rulemaking] authority” (United States v. Mead 
Corporation 2001:2166). In other situations, agencies’ statutory interpretation is 
entitled to respect or courtesy, but less than full Chevron deference. This is known 


as Skidmore deference (Skidmore v. Swift & Company 1944). 


2.4.2 Substantial Evidence Review of Facts 


Reviewing courts usually give less scrutiny to issues of fact-finding than of law when 
assessing an agency’s actions. Section 706(2)(E) of the APA states that an agency’s 
decision may be reversed if it is unsupported by substantial evidence. Further, sec- 
tion 706(2)(F) states that an agency’s decision may be reversed if it is unwarranted 
by the facts “to the extent that the facts are subject to trial de novo by the reviewing 
court.” Judges generally acknowledge that an agency fact finder who has heard the 
testimony of witnesses and been immersed in a case may be in a better position 
than a court to make factual determinations. Tied in with this is the harsh reality 
that it would be inefficient and costly for a court to duplicate an agency’s collection 
of facts every time there is an appeal. 

The judiciary’s role is to evaluate the reasonableness of an agency’s findings of 
fact, and not collect the “truth” itself. This usually amounts to a court’s making 
sure that the agency has done a careful job of collecting and analyzing information, 
taking a “hard look” at the important issues and facts. The court must look at all 
the available evidence for and against the agency and decide whether the agency’s 
findings are reasonable. 
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2.4.3 Abuse of Discretion Review 


Even if a reviewing court decides that the agency correctly understood the law 
involved and concludes that the agency’s view of the facts is reasonable, it may still 
negate the decision if the agency’s activity is found to be “arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with the law” (APA sec- 
tion 706[2][A]). This can involve legal, factual, or discretionary issues. This type of 
review has been called several things: a “rational basis” review, an “arbitrariness” 
review, and an “abuse of discretion” review. 

Some common reasons for a reviewing court to hold that an agency has abused 
its discretion include the following: An administrator’s decision may be a devia- 
tion from agency precedent without adequate explanation. It may clash with the 
agency’s own rules. The decision may violate principles of judge-made law, includ- 
ing equitable estoppel.* 

Decisions may be overly harsh. The court may become “aware, especially 
through a combination of danger signals, that the agency has not really taken a 
‘hard look’ at the salient problems and has not genuinely engaged in reasoned 
decision-making” (Greater Boston Television Corporation v. Federal Communications 


Commission [FCC] 1971:850—852). 


2.4.4 Remand 


One common judicial mechanism used to encourage agencies to rethink their deci- 
sions is a remand for fuller explanation. Sometimes the motivation behind a remand 
is to obtain information about the agency’s rationale in support of its decision. At 
other times, remand is an indirect way for a court to voice its disapproval of the 
agency’s decision. A classic example of the use of the remand in administrative law is 
Citizens to Preserve Overton Park, Inc. v. Volpe (1971), in which the pivotal issue was 
why the secretary of the U.S. Department of Transportation had approved a high- 
way route through Overton Park in Memphis, Tennessee. The Supreme Court held 
that the reviewing court must make an inquiry into the agency’s reasoning, either 
by obtaining affidavits from the agency decision makers, or by holding a hearing in 
court to gather testimony. The lower court responded by holding a twenty-five—day 
trial. Where an agency does provide a valid explanation for its decision, the agency’s 
decision must be taken at face value unless the plaintiff clearly can show bad faith 
or improper behavior. 





* Estop means prevent. An agency will be estopped (prevented) from some action if (1) it pro- 
vided misinformation to a client, customer, or other party; (2) the individual was harmed 
by acting on the misinformation; and (3) the individual could not have obtained the correct 
information from another source. See Schweiker v. Hansen (1981). 
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2.4.5 Review of Rules and Regulations 


When a court reviews an agency’s substantive (legislative) rules or regulations, it 
generally looks at the administrative record in its entirety. This usually consists of 
the notice of proposed rulemaking, comments and information filed by the pub- 
lic, statements made at public hearings, revised proposed rules (if any), the final 
rule with agency commentary, and agency internal files and memoranda. A court 
will examine the record to see if the rules and regulations are (1) within the scope 
of the agency’s statutory mandate, (2) constitutional, and (3) in compliance with 
procedural requirements. Rules made through notice and comment (informal) 
rulemaking must also meet the “arbitrary and capricious” test, which typically 
involves a court’s examining whether there is support in the record for the agency’s 
assumptions and conclusions, as well as determining whether the agency abused its 
discretion. Rules made through formal rulemaking require support by substantial 
evidence in the record as a whole. In this context, the substantial evidence test 
requires that, based on the evidence in the record, the agency’s decision can be 
considered to be reasonable. 

“Reasoned decision making” is expected of agencies. In Motor Vehicle 
Manufacturers Association v. State Farm Mutual Automobile Insurance Company 
(1983), for example, the Supreme Court criticized the U.S. Department of 
Tranportation’s rescinding of a 1977 rule requiring passive restraints in automo- 
biles. The agency had done so based on a limited and vague cost-benefit analysis 
that concluded, among other things, that the incremental costs of the requirement 
were no longer reasonable because the automobile companies would overwhelm- 
ingly satisfy the rule by installing automatic seatbelts, which could be detached, 
rather than air bags. The Court held that the agency’s actions were arbitrary and 
capricious because the agency merely speculated that a large proportion of the pub- 
lic would detach the seatbelts and consequently it failed to present an adequate basis 
and explanation for rescinding the requirement. The agency was ordered either to 
consider the matter further or adhere to or amend the new standard along the lines 
that its analysis supported. In effect, Motor Vehicle Manufacturers requires agencies 
to go through a rule-making process when rescinding rules—even though they 
may not have been required to issue those rules in the first place. 


2.5 Review of Informational Activity 


2.5.1 Administrative Searches 


Administrative agencies collect and disseminate millions of bits of information 
daily. In general, most administrative agencies enjoy wide discretion to require the 
public to disclose information as long as (1) there is a satisfactory delegation in 
their enabling statutes, (2) they follow their own procedures, and (3) they obey 
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the Constitution, specifically the Fourth and Fifth Amendments. The Paperwork 
Reduction Acts of 1980 and 1995 require federal agencies to submit their forms for 
collecting information to the OMB for approval, which serves as a check on requir- 
ing the disclosure of material that is unnecessary, inappropriate, or duplicative. The 
judiciary acts as another check by actively engaging in oversight to prevent abuse of 
discretion with respect to disclosure requirements and actions. 

Assessing the legality of an agency’s information-gathering activities, however, 
is not a simple task for two primary reasons. First, many of the constitutional pro- 
tections are designed for criminal proceedings, and most agency actions are not 
criminal in nature; hence, application of constitutional principles to the admin- 
istrative setting is not always straightforward. Second, many agency actions take 
place outside formal proceedings. These informal actions utilize a wide variety of 
information-gathering methods and procedures—from inspections to report writ- 
ing; from the seizure of goods to the inspection of records. 

The APA and case law generally set forth several rules that must be followed 
by agencies seeking information. First, the investigation must be commissioned by 
law and carried out for an appropriate reason. Second, the information pursued 
must be germane to the legal investigation. Third, the request for information must 
be reasonably precise and not place an unreasonable hardship on the entity that is 
the subject of the investigation. Finally, the data requested may not be subject to 
attorney-client or other privilege. 

When an agency gathers information through searches and inspections, those 
actions must comport with the Fourth Amendment’s prohibition against unreason- 
able searches or seizures, which, as discussed in Chapter 5 on street-level encounters, 
includes a command that search warrants can be issued only upon a demonstration 
of probable cause. 


2.5.2 Freedom of Information 


In the area of agency disclosure of information, the most important and pervasive 
statute is the Freedom of Information Act of 1966, as amended. The general rule 
is in favor of prompt disclosure to any requesting party, unless the material falls 
within a listed exemption. Among the exemptions are classified information, inter- 
nal personnel information, trade secrets, law enforcement records, some internal 
agency memoranda, and medical records. Refusals of such requests are reviewable 
in district court, in which the government has the burden of explaining its rationale 
for withholding such information. 

An example of the impact of courts on administrative agency behavior under 
the FOIA can be seen in the case of Cohen v. Environmental Protection Agency (EPA) 
(1983). In the early 1980s the EPA changed its policy concerning the disclosure of 
the names and recipients of notices sent under the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA or Superfund) in response to 
a lawsuit by a journalist. Under administrator Anne Gorsuch, the EPA had taken the 
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position that hazardous waste was essentially under control and that excessive regu- 
lation of industry, not pollution, was the most significant problem the EPA needed 
to address. Therefore, when Neil J. Cohen, a journalist, filed requests with the EPA 
under the FOIA to acquire copies of Superfund letters sent to individuals, corpora- 
tions, and government agencies, the agency essentially refused to cooperate. 

The EPA released the body of letters to Cohen, but maintained that the identi- 
ties of the addressees were exempt from disclosure under the FOIA. The EPA said 
that release of such information would be an “unwarranted invasion of privacy” 
and would reduce the cooperation of those parties in voluntary cleanup of hazard- 
ous wastes (Cohen v. EPA 1983:1377). Cohen sued, arguing that disclosure would 
have the opposite effect, since public opinion would force the responsible parties 
into action. 

Judge William B. Bryant of the U.S. District Court for the District of Columbia 
disagreed with the EPA and found in favor of Cohen. Bryant said that the EPA had 
failed to prove that the release of the information in question would interfere with 
the EPA’s enforcement function by “resulting in concrete adverse consequences” 
(Cohen v. EPA 1983:1377). The court also disagreed that releasing the names would 
be an invasion of privacy. The case had the effect of changing EPA policy concern- 
ing the release of the names of potentially responsible parties under CERCLA. 


2.5.3 Privacy Act 


In addition to the FOIA exemptions just mentioned, the Privacy Act of 1974 seeks 
to further protect individuals from clearly unwarranted invasions of privacy. In 
U.S. Department of Defense v. Federal Labor Relations Authority (1994:494—496), 
the Supreme Court established three principles for interpreting the act: (1) the 
agency (or reviewing court) must balance the public interest in disclosure against 
the individual’s privacy interests created by the statute; (2) the only relevant public 
interest is disclosure that contributes significantly to the core purpose of the FOIA, 
which is to significantly increase the public’s understanding of government; and (3) 
whether an invasion of privacy is warranted does not depend on who the requesting 
party is. However, agencies can collect and disclose personal information sought 
for “routine use” (i.e., used for the purpose for which it was legitimately collected). 
Unauthorized disclosure or misuse of certain information may subject an agency to 
damages and injunctions. The Privacy Act has not generated much litigation. It is 
used mostly by individuals seeking to discover, and possibly correct, the content of 
agency records on them. 


2.5.4 Open Meetings 


As noted earlier, the Government in the Sunshine Act of 1976 requires many of the 
meetings held by multiheaded federal boards and commissions to be open to the 
public. For example, most meetings of the Federal Communications Commission 
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must be open to the public. This usually means announcing and publicizing meet- 
ings well before they are held (at least one week prior to the event). Exceptions 
include matters that parallel the FOIA exemptions. However, whereas the FOIA 
exempts pre-decisional discussion, such as brainstorming, and exchanges on which 
an agency’s decision is not based, the Government in the Sunshine Act prohibits 
closing meetings in order to keep pre-decisional exchanges from public view. When 
a meeting is closed, the norm is to keep a transcript or recording in case there is a 
subsequent challenge in court. 


2.5.5 Federal Advisory Committee Act 


The Federal Advisory Committee Act of 1972 also includes provisions regarding 
transparency. The FACA generally mandates that meetings of advisory committees 
be held in public. Exemptions are similar to those in the FOIA and the Government 
in the Sunshine Act discussed above. 

The FACA was invoked in a lawsuit concerning the Clinton administration 
(Northwest Forest Resource Council v. Espy 1994). In response to the long-standing 
controversy between environmentalists and the timber industry concerning the use 
of federal forestlands, President Clinton formed FEMAT, the Forest Ecosystem 
Management Assessment Team. The purpose of FEMAT was to study the con- 
flict over federal forest policies and to generate options for the president. On July 
1, 1993, Clinton announced his “Forest Plan for a Sustainable Economy and a 
Sustainable Environment,” which was based significantly on option nine developed 
by FEMAT. Sixteen days later the Forest Service released the FEMAT report as well 
as a draft environmental impact statement that analyzed only FEMAT-sanctioned 
options and put forth option nine as the preferred alternative. 

Members of the forest products industry sued, alleging in part that FEMAT’s 
activities in advising the president violated the FACA. FEMAT, they argued, con- 
stituted an official advisory committee under the FACA, which entitled the timber 
industry and the public generally to have been privy to and to have participated in 
FEMAT?’s proceedings. The U.S. District Court for the District of Columbia found 
that FEMAT was indeed an advisory committee subject to the FACA. Further, the 
court found that FEMAT was convened and did its work in violation of the FACA. 
For example, in addition to other violations of the FACA, FEMAT refused to open 
its meetings to the public, and failed to publish notice of meetings in the Federal 
Register, to make its records and other documents available for public inspection, 
and to keep detailed minutes of meetings. Despite these rulings for the plaintiffs, 
however, the court refused to enjoin the executive branch from relying upon the 
FEMAT report to promulgate regulations implementing the forest plan, reasoning 
that it would be improper to instruct the president concerning what he can and 
cannot consider in executing the duties of his office. 

Hillary Clinton’s participation on the President’s Task Force on National Health 
Care Reform during the early days of the Clinton administration generated the 
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intriguing question of whether the First Lady is a federal employee. If so, the task 
force was not covered by the FACA because all its members were federal employ- 
ees; if not, it was. In holding that the president’s spouse is a federal employee, the 
reviewing court provided an in-depth discussion of what constitutes an advisory 
committee for the FACA purposes. It noted that the FACA does not apply to com- 
mittees composed of federal employees only, to a collection of individuals who do 
not interact with one another sufficiently to form a group, or to situations in which 
a committee of federal employees brings a private consultant into one of its meet- 
ings (Association of Physicians and Surgeons, Inc. v. Hillary Rodham Clinton 1993). 


2.6 Adjudications 


The APA generally distinguishes between two types of decision processes: rulemak- 
ing and adjudication (also known as order making). The courts, with few excep- 
tions, have allowed agencies to choose which type to use for a particular decision, 
subject to legislative constraints. Adjudication, like rulemaking, is further subdi- 
vided into formal and informal modes. In formal adjudication, a quasi-judicial 
process is utilized. Here an agency order based on a formal record is dispensed 
after a courtlike hearing. Informal adjudication is a sort of “catchall” category that 
includes other agency decisions and actions that do not fall into the categories of 
rulemaking and formal adjudication. Procedures for informal adjudication are not 
specified in the APA. 


2.6.1 Notice 


The APA requires that persons “entitled to notice in an agency hearing” be “timely 
informed” of such hearing, and of the legal authority for the agency action. They 
must also receive a statement of the pertinent “matters of fact and law” (5 USCA 
section 554[b]). A major challenge for administrative agencies is determining who 
exactly is entitled to such notice. In other words, who is potentially interested in and 
affected by the proceedings? For example, an EPA decision concerning the recycling 
of used oil from automobiles might affect the oil industry, thousands of gas stations, 
and millions of car owners. In addition to serving notice to easily identifiable enti- 
ties, administrative agencies will usually publish notices in the Federal Register and 
newspapers and sponsor public service announcements on television and radio. 


2.6.2 Intervention 


Formal requests to intervene in agency hearings have increased in recent years, 
largely due to the growing number of interest groups, and have been the subject 
of numerous court decisions. The primary reasons for formal intervention include 
the right to cross-examine witnesses and the right to appeal the agency’s final 
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decision to a court of law. Because of the pivotal importance of who is allowed 
to participate directly in administrative hearings, the former Administrative 
Conference of the United States (ACUS) developed suggested criteria to be used 
by administrative agencies in deciding whether to allow an intervention. These 
criteria include the party’s interest in the subject matter, the extent to which 
other parties will represent the intervenor’s interests, the ability of the intervenor 
to present relevant evidence, and the effect of the proposed intervention on the 
agency’s fulfilling of its statutory mandate. Most agencies tend to be liberal in 
allowing intervenors. 


2.6.3 Procedures 


Administrative hearings have been highly “judicialized” and now often resemble a 
court trial. Pleadings, motions, and prehearing conferences are the norm, followed 
by a hearing before an ALJ or other hearing examiner. Witnesses testify and exhib- 
its are introduced. However, much of the testimony and commentary by interested 
persons often is offered in written form. Where witnesses testify in person, cross- 
examination is allowed by the APA “as ... required for a full and true disclosure of 
the facts” (5 USCA section 556[d]). Given the broad wording of this section of the 
APA, cross-examination generally is more generous in an administrative hearing 
than in a court. Although the administrative hearing process is in some ways more 
relaxed than adjudication in court, the role of ALJs is modeled largely after the 
federal judiciary. The ALJ usually conducts agency hearings and issues an advisory 
decision to the head of an agency. ALJs are appointed based on merit and enjoy 
tenure that may be revoked only upon a showing of good cause (5 USCA sections 
1305, 3105, 3344, 5372, 7521). 

In one respect, ALJs have a greater responsibility than trial judges in that they 
have a positive duty to assure that a full and accurate record is developed at the 
hearing. For this reason, evidentiary rules generally are liberal, with administrative 
agencies erring on the side of granting the admissibility of evidence. The pivotal 
issue then becomes what evidence the ALJs should rely upon to reach their deci- 
sions. In their final decision, agencies explain the evidence they relied upon and 
why they were impressed by it. Agency policy makers have the right to gather facts 
de novo and are not bound by the decision of the ALJs. 


2.6.4 Expertise 


One of the central reasons for the creation of administrative agencies is expertise. 
A fundamental tension is built into administrative adjudication to the extent that 
agency employees with relevant expertise may participate in adjudicatory proce- 
dures without being unfair or creating the impression of unfairness to outside par- 
ties. With some exceptions, the APA generally requires that any agency employee 
who is engaged in the performance of investigative or prosecutorial functions may 
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not participate in the decision or advise the decision makers. Such employees typi- 
cally testify at hearings, however, as expert witnesses. Agency employees who have 
not engaged in investigative or prosecutorial functions for a particular case may 
assist agency decision makers as they write their decision, as long as no new (not on 
the record) evidence is utilized. 

The use of such noninvestigative, nonprosecutorial employees was the subject 
of Seacoast Anti-Pollution League v. Costle (1978). The administrator of the EPA 
reversed an EPA regional administrator's decision to deny a permit under the Clean 
Water Act to the Public Service Company of New Hampshire (PSCO). The new 
administrator made his decision in part based on a technical review panel’s report 
that was written after the conclusion of the hearing process and included informa- 
tion not in the administrative record. The court of appeals concluded that the EPA 
had acted improperly and in violation of the APA. Reasoning that agency experts 
had not merely sifted and analyzed data, but had added evidence to the file for con- 
sideration of the administrator, the court concluded that in effect the agency’s staff 
“made up for PSCO’s failure to carry its burden of proof” (Seacoast Anti-Pollution 
League v. Costle 1978:881). Quoting the APA (section 556[e]), the court pointed out 
that “the transcript of testimony and exhibits, together with all papers and requests 
filed in the proceeding, constitutes the exclusive record for decision” (Seacoast 
Anti-Pollution League v. Costle 1978:881). The case was remanded to the EPA with 
instructions to the administrator either to reach a new decision independent of the 
panel’s information or to hold a hearing at which the panel’s report would be made 
part of the official record and to allow cross-examination of panel members. 


2.7 Rulemaking 


Ever since the federal government’s founding, rulemaking has been among the most 
important actions engaged in by public agencies (Kerwin 1994, 2003). Rulemaking 
is an institutionalized and structured form of policymaking. It is perhaps in this 
area of administrative law that the judiciary has had the greatest impact on public 
administration, especially in the last thirty-five years. Congress has encouraged 
administrative rulemaking through the creation of a multitude of enabling statutes, 
and the courts have stimulated liberal use of rulemaking authority, primarily by 
ratifying agency authority to promulgate rules. 

In National Petroleum Refiners Association v. Federal Trade Commission (FTC) 
(1973), for example, the pivotal issue was whether the Federal Trade Commission 
(FTC) was empowered under the Trade Commission Act to issue substantive (leg- 
islative) rules of business conduct called “trade regulation rules.” Two trade asso- 
ciations and thirty-four gasoline refining companies protested the regulations on 
several grounds, including an assertion based on a narrow reading of the statute, 
which mentioned only adjudication as the means of enforcing statutory standards, 
not rulemaking. Relying on the legislative history of the act, as well as the plain 
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language of section 6(g) of the statute, which gave the commission the authority 
to “make rules and regulations for the purpose of carrying out the provisions” of 
certain portions of the act, a court of appeals held that the FTC was authorized 
to promulgate such rules. To do otherwise, the court wrote, “would render the 
Commission ineffective to do the job assigned it by Congress” (ational Petroleum 
Refiners Association v. FTC 1973:697). 

The APA defines a rule as “the whole or a part of an agency statement of general 
or particular applicability and future effect designed to implement, interpret or pre- 
scribe law or policy [or to establish canons of practice]” (5 USCA section 551 [4]). 
As mentioned previously, a rule is different, with some exceptions, than an adjudi- 
cative order in that the former has general applicability, whereas the latter usually 
is applicable to specific parties. However, in some contexts, adjudication orders and 
rules are essentially interchangeable (Rosenbloom 2003). 

Until 1978, the courts played a pivotal role in the area of “hybrid” rulemaking. 
Hybrid rulemaking concerns substantive rules. It generally imposes participatory 
procedures on agencies that are over and above the normal APA requirements for 
informal rulemaking. The advantages of hybrid rulemaking are the creation of a 
more thorough record for subsequent judicial review, if litigation takes place, and 
fundamental fairness to potentially adversely affected parties. The more participa- 
tory procedures associated with hybrid rulemaking generally fall into two camps. 

First, the courts have pushed public organizations to release data upon which 
certain rules were based in order to foster greater dialogue about the issues in 
question. For example, in the case of United States v. Nova Scotia Food Products 
Corporation (1977:251-252), a court of appeals held that the U.S. Food and Drug 
Administration’s failure to disclose to interested parties the scientific data upon 
which it relied in promulgating a regulation establishing time-temperature-salinity 
prescriptions for smoked whitefish was procedurally erroneous. It is interesting to 
note that the process was an informal one, and that the court did not use the APA 
to support its decision (although it did cite case law and the agency’s own rules and 
regulations). Rather, the court used sentiments such as, “there is no reason to con- 
ceal the scientific data relied upon,” “we can think of no sound reasons for secrecy,” 
and “the scientific material which is believed to support the rule should be exposed” 
(United States v. Nova Scotia Food Products Corporation 1977:251-252). 

Second, courts have remanded rule-making cases ordering agencies to allow 
cross-examination, even though the APA does not mandate such action by the 
agencies. An example is Mobile Oil Corporation v. Federal Power Commission (FPC) 
(1973), in which the Federal Power Commission (FPC) set minimum rates that 
natural gas pipelines were required to charge for transportation of certain liquid 
and liquefiable hydrocarbons. It did so merely by giving public notice and an 
opportunity to comment. The FPC argued that the Natural Gas Act allowed it 
to make orders and rules that are “necessary or appropriate to carry out the provi- 
sions” of the act and that setting rates in this instance was not formal rulemak- 
ing under the APA. Although a court of appeals agreed that the agency’s actions 
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did not constitute formal rulemaking under the APA, it lambasted the agency for 
allowing “artificial distinctions based upon the language of the APA” to determine 
which procedure should be followed in this instance (Mobile Oil Corporation v. 
FPC 1973:1252). Reasoning that the APA provides only the outer boundaries of 
administrative procedures, the court said that a final determination of what pro- 
cedures are appropriate depends upon the totality of the circumstances, including 
in this instance an analysis of the regulatory scheme envisioned by Congress in 
passing the Natural Gas Act. Upon further examination of the Natural Gas Act, 
the court concluded, among other things, that the FPC did not permit testing 
of evidence by procedures sufficiently adversary in nature to provide a reasonable 
guarantee of its reliability. 

The Supreme Court called a halt to judicially inspired hybrid rulemaking in 
Vermont Yankee Nuclear Power Corporation v. Natural Resources Defense Council 
(1978). Among other issues, the case involved the legality of rules promulgated 
in 1974 by the Atomic Energy Commission (AEC, succeeded by the Nuclear 
Regulatory Commission) involving the environmental effects associated with the 
uranium fuel cycle in nuclear power reactors. A court of appeals held that, although 
it appeared that the AEC employed all the procedures required by the APA and 
more, the rulemaking proceedings were inadequate. The court of appeals over- 
turned the rule as well as the AEC’s granting of a license to a nuclear power plant 
and remanded the case for further proceedings. 

The Supreme Court reversed the court of appeals. It harshly criticized the 
court of appeals for engrafting its own notion of proper proceedings upon 
the agency. As long as the agency met the minimum statutory requirements, 
nothing in the APA, the National Environment Policy Act (NEPA), the cir- 
cumstances of the case, the nature of the issues being considered, past agency 
practice, or the AEC’s enabling statute permitted the court of appeals to review 
and overturn the rulemaking proceeding on the basis of the procedural devices 
employed. In this instance, the agency clearly met the statutory minimum. 
Since Vermont Yankee, the courts have lessened their supervision of informal 
agency rule-making processes. However, they still oversee rule making by rigor- 
ously enforcing other pertinent APA requirements, including the requirement 
that agency decisions be reasoned, as in the Motor Vehicle Manufacturers and 
Overton Park cases. 


2.8 Review of Executive Orders 


Contrary to the theory of a unitary executive branch discussed in Chapter 1, presiden- 
tial efforts to regulate agency actions through executive orders are also subject to judi- 
cial review. Here the courts have played a role in curbing OMB and other executive 
branch behavior that undercuts agencies’ use of delegated legislative authority and abil- 
ity to meet statutory requirements. Perhaps the best example remains Environmental 
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Defense Fund v. Thomas (1986). Using its review authority under Executive Order 
12291, the OMB “held hostage” EPA regulations concerning leaking underground 
storage tanks, contributing to the agency’s missing several statutory deadlines. The 
Environmental Defense Fund (EDF) sued the EPA and the OMB in the district court 
for the District of Columbia, asserting that the reason for the delay was the OMB. 
The EDF sought an order forcing the EPA to issue the regulations and an injunction 
against the OMB to halt further delaying actions by the budget office in the future. 

A ruling on the OMB’s action was issued by Judge Thomas A. Flannery in 
January 1986. Flannery first found that the court had jurisdiction over the OMB. 
The OMB had argued that even if it had exceeded its authority by blocking regula- 
tory action beyond the statutory deadline, the court was powerless to remedy the 
situation. Judge Flannery disagreed, declaring that the OMB must “obey the law 
Congress sets down” (Environmental Defense Fund v. Thomas 1986:570). Moreover, 
Flannery found that the delay in the issuance of the storage tank regulations had 
been caused by the OMB and that the OMB had no authority to cause the EPA 
to miss statutory deadlines. He then questioned the constitutionality of allowing 
the OMB to influence another agency in carrying out responsibilities delegated 
by Congress. “Congress enacts environmental legislation after years of study and 
deliberation, and then delegates to the expert judgment of the EPA Administration 
the authority to issue regulations to carry out the aims of the law,” Flannery wrote 
(Environmental Defense Fund v. Thomas 1986:570). The OMB’s activities not only 
encroached upon the independence and expertise of the EPA, Flannery continued, 
but allowed those who were unsuccessful in their lobbying of Congress to make an 
end run and to influence policy after the fact: “This is incompatible with the will 
of Congress and cannot be sustained as a valid exercise of the President’s Article II 
powers” (Environmental Defense Fund v. Thomas 1986:570). The court demanded 
that the EPA issue the underground storage tank regulations within six months. 
The court did not issue an injunction against further OMB involvement in EPA 
affairs, however, but chastised the budget office, warning that it was overstepping 
its authority. 


2.9 Alternatives to Litigation 


Given the large number of agency decisions that are appealed to courts annually, 
there is a growing trend toward the use of alternative dispute resolution (ADR) 
techniques. Former EPA administrator William K. Reilly, for example, once esti- 
mated that 80 percent of his decisions were appealed to the courts (Polkinghorn 
1994). The Administrative Dispute Resolution Act (1990, 1996) authorizes the 
use of “alternative means of dispute resolution” defined as “any procedure that is 
used in lieu of an adjudication as defined in ... [the APA], to resolve issues in con- 
troversy, including but not limited to settlement negotiations, conciliation, facili- 
tation, mediation, factfinding, minitrials, and arbitration, or any combination 
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thereof.” Under the act, all ADR is voluntary. The Negotiated Rulemaking Act of 
1990 also seeks to reduce litigation by obtaining wide agreement on the content 
of rules through negotiation with interested parties and stakeholders (see discus- 
sion infra). 

ADR proposals have grown out of a general concern that as litigation became a 
normal, rather than episodic, feature of federal administration, the courts became 
deeply involved in regulating agency activities at considerable costs in terms of 
timeliness and judicial workloads and resources. Although ADR reforms currently 
are very popular, some legal writers fear that mandatory ADR will serve as a road- 
block to justice (Nace 1993; Green 1993). The Administrative Dispute Resolution 
Act specifically indicates that ADR is inappropriate when an authoritative prec- 
edent would be useful, policy issues are involved, consistency is important, non- 
participants to the process would be significantly affected, a comprehensive record 
of the proceedings is important, or the agency needs to retain authority over the 
subject matter as events unfold. A wide variety of ADR techniques, including facili- 
tation, mediation, arbitration, and negotiation, are utilized by administrative agen- 
cies. These are discussed in the next chapter in the context of environmental policy 
in which they are well developed. In addition to ADR, the use of ombudsmen and 
women (ombuds) can serve as an alternative to litigation. 


2.9.1 Ombuds 


Ombuds are a set of players in the administrative law system that is often over- 
looked. An ombud is employed by a public agency or other unit of government to 
receive and help resolve specific complaints citizens may have about their treatment 
in an encounter with public administrators. Ombuds investigate complaints, write 
reports, and attempt to affect the outcome of particular cases through persuasion. 
Their job, in effect, is to help citizens negotiate public administration’s sometimes 
convoluted channels and requirements. Although ombuds do not have the author- 
ity to order specific outcomes, they are generally thought of as a last step before 
litigation. They have been present in the federal government since 1971. 

One study of federal ombuds commissioned by the former Administrative 
Conference of the United States strongly recommended increasing their use in the 
administrative law arena. The study concluded that ombuds can improve citizen 
satisfaction with government; increase voluntary compliance with laws, thereby 
reducing litigation; and help government decision makers by providing them with 
important information about the actual behavior and actions of agency staff that 
may otherwise go unnoticed (Anderson and Hill 1991). In practice, legislators in 
the United States perform an ombud-like function by engaging in “case work” for 
their constituents. It is common for individuals to contact their legislators for help 
in dealing with administrative agencies such as the Social Security Administration 
or Internal Revenue Service. The legislator’s staff drafts a letter to the relevant 
agency head, who typically flags the case for special attention, which may speed up 
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the outcome, if not change the result. Members of Congress receive thousands of 
requests for case work, and it is a staple of their jobs. Sometimes ombud interven- 
tion and case work result in administrative reforms, but more generally they ensure 
that individuals are treated properly according to the appropriate laws, regulations, 
and administrative procedures (Rosenbloom 2000:115—120). 


2.10 Regulatory Negotiation 


Regulatory negotiation (“reg-neg”) can also reduce litigation, but it has broader 
purposes. In 1982, in a well-publicized article, lawyer Philip Harter called for an 
alternative to the conventional structured and procedurally constrained rule-mak- 
ing process, in which typically an agency writes a proposed regulation, allows public 
comment, finalizes the regulation, and then is often attacked after the fact in court 
by those who disagree with the final version of the regulation. Instead, Harter pro- 
posed bringing together interested parties before the fact and letting them discuss 
and negotiate a regulation that would satisfy both the requirements of the law and 
the interests of the affected parties. In reg-neg, the agency theoretically is an equal 
to other negotiating parties (although it always has the right to withdraw and insti- 
tute a conventional rule-making process), and a decision is not made until unanim- 
ity is reached (Harter 1982). Robert Reich has called it “interest-group mediation” 
(1985:1619-1620). The following are among the major characteristics of reg-neg: 


First, the controversies that negotiated rulemaking aims to resolve 
extend beyond particular geographic sites or concrete disputes and have 
broad policy applicability. Second, regulatory negotiation is prospective 
in its orientation; its purpose is less to resolve specific disputes than 
to define general rules that will influence behavior later. ... In both 
respects, regulatory negotiation is more like the legislative than the 
judicial process as a framework for making policy (Fiorino 1988:764). 


While Harter did not invent reg-neg, he was one of the first authors to promote 
the idea convincingly, and several agencies adopted it. The EPA began a regulatory 
negotiation project in 1983 and undertook its first negotiations in 1984. This policy 
innovation reflected a set of hypotheses 


that affected interests in society could be represented in a committee 
of 15 to 20 people, that people would be willing to invest the time and 
resources to work through issues to a consensus, that the parties would 
be counted on to negotiate in good faith, that the Agency could com- 
mit to issue a proposed rule based on the parties’ consensus, among 
others (Fiorino 1988:764). 
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As mentioned previously, in 1990 a version of Harter’s proposal became federal 
law via the Negotiated Rulemaking Act (NRMA), an amendment to the APA. The 
NRMA encourages federal agencies to form reg-neg committees, generally of up 
to 25 members, who represent the range of interests involved. The agency acts as a 
member of the committee. Unanimity is required for a rule to be successfully negoti- 
ated. Negotiated rules are subsequently subjected to notice and comment rulemaking 
and may be changed or withdrawn by the agency in response to the input received. 
Courts are not to accord greater deference to the product of negotiated rulemaking. 

‘The efficacy of reg-neg remains a matter of dispute. Several authors have expressed 
not only practical, but theoretical concerns with reg-neg. First, reg-neg participants 
may not be truly representative of the interests of society at large (Fiorino 1988:769; 
Bingham 1986:77—83; Rushefsky 1984:142-147; Wald 1985:18—22). Second, the 
final outcome may be more reflective of the needs of the parties and dynamics among 
them as they seek consensus, and less reflective of defensible, fact-based standards 
and principles (Fiorino 1988; Reich 1985; Eisenberg 1976). Third, reg-neg does not 
necessarily speed up the rule-making process, result in better rules, or obviate liti- 
gation (Coglianese 1997, 2001). Essentially, reg-neg is designed to complement the 
conventional notice and comment rule-making process, not replace it. 

Fiorino (1988:770-771) offers useful guidelines for assessing when negotiated 
rulemaking might be appropriate. First, it is best used to resolve procedural “how- 
to” questions rather than value-laden “what” issues, given concerns with representa- 
tive democracy. Next, procedural guarantees of APA and other pertinent laws must 
be followed to ensure procedural regularity. Last, as broad an array of groups as 
possible should be allowed to participate. When used prudently, negotiated rule- 
making can contribute to democratic governance. 


2.11 Conclusion 


The discussion in this chapter emphasizes two major aspects of contemporary 
American public administration that are often neglected in the field’s textbooks. 
First, administrative law is central to the practice of public administration. It regu- 
lates a great deal of administrative activity, both in terms of substance and process. 
Second, the APA and related regulations mandate a substantial role for the courts in 
federal administration. However well the courts have negotiated the administrative 
thicket, there is no denying that they have penetrated it deeply. Our discussion has 
focused on the federal government, but administrative law and judicial review are 
also central facets of state-level public administration (Bonfield and Asimow 1989). 

Leonard White’s assertion in 1926 that American public administration has 
its base in management rather than law, and therefore should be more attuned to 
developments in management than in judicial decisions is now, more than ever, 
moot. Public administration is heavily infused with legal requirements, subordi- 
nated to the rule of law, and subject to far-reaching judicial supervision. Empirical 
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studies decisively show that public managers manage within dense sets of legal 
constraints, including those imposed by administrative law and judicial decisions 
(see Ban 1995; Riccucci 1995). Indeed, a good deal of what agencies do is manage 
the legal processes of rulemaking, enforcement, and adjudication (Kerwin 1994; 
Scholz 1994; Kagan 1994; Warren 1994; Lubbers 1994). 

Furthermore, as this chapter shows, under the APA and related measures, judi- 
cial decisions are of tremendous importance to public administration. Such cases 
as Vermont Yankee, Motor Vehicle Manufacturers, and Chevron are critical determi- 
nants of administrative flexibility and power. Nor should it be forgotten that to a 
very considerable extent judicial review stems directly from legislative policy choices 
embodied in the APA and reiterated in amendments to it such as the FOIA and 
the Privacy Act. Even the NRMA, which is intended to reduce litigation, endorses 
broad judicial review. For agencies such as the EPA, litigation is an ordinary, rather 
than extraordinary, part of the overall administrative process (O'Leary 1993). 

As a field of study, American public administration has been slow to recognize 
the importance of law to administrative practice. It is still possible to write a tract 
on public management that pays scant attention to law or that fails to consider 
the rule of law to be a fundamental pillar of public administration (e.g., Svara 
and Brunet 2004). However, it is increasingly difficult to speak either to broad 
issues of administrative performance or to a wide audience of public administra- 
tors without reference to constitutional and administrative law and judicial deci- 
sions. It is clearly impossible to reform, much less reinvent, federal administration 
substantially without repealing or significantly amending the laws that regulate 
administrative activity (e.g., see Ban 1995). The administrative law covered in this 
chapter is just a beginning. As the remainder of the book shows, it is reinforced 
and augmented by environmental law; by highly developed, encompassing con- 
stitutional doctrines that regulate administrative interaction with individuals in a 
comprehensive array of contexts; and by the availability of broad legal remedies for 
administrative transgressions. 
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Chapter 3 





Environmental Law: 
Changing Public 
Administration Practices 





In 1966, on one of her frequent trips to a family cabin in rural upstate New York, 
Carol Yannacone was shocked to find hundreds of dead fish floating on the surface 
of Yaphank Lake, where she had spent summers as a child. After discovering that 
the county had sprayed the foliage surrounding the lake with DDT to kill mosqui- 
toes immediately prior to the fish kill, Yannacone persuaded her lawyer husband 
to file suit on her behalf against the county mosquito control commission. The suit 
requested an injunction to halt the spraying of pesticides containing DDT around 
the lake. 

Although the Yannacones initially were able to win only a one-year injunc- 
tion, they set into motion a chain of events that would permanently change public 
administration practices in the environmental arena. It was through this lawsuit 
that a group of environmentalists and scientists formed the Environmental Defense 
Fund (EDF), a nonprofit group dedicated to promoting change in environmental 
policy through legal action. After eight years of protracted litigation, the EDF won 
a court battle against the U.S. Environmental Protection Agency (EPA) that Judge 
David Bazelon heralded as the beginning of “a new era in the ... long and fruit- 
ful collaboration of administrative agencies and reviewing courts” (Environmental 
Defense Fund v. Ruckelshaus 1971:584). That judicial decision triggered a perma- 
nent suspension of the use of pesticides containing DDT in the United States. 
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Fast forward to the current era. Environmental law—in the form of court deci- 
sions, statutes, administrative regulations, constitutions, treaties, and executive 
orders—has changed, and continues to change, public administration. Everyday 
examples include the operation of schools, power plants, hospitals, parks, and air- 
ports; wastewater collection and treatment; refuse disposal; land use planning; 
road maintenance; water supply and delivery; and land purchase practices. There 
is scarcely an organization in the United States today that is not affected by envi- 
ronmental regulations. In February 2008, for example, a three-judge federal court 
of appeals panel in Washington, D.C., unanimously struck down one of the EPA’s 
most significant attempts to change environmental policy in the form of limits 
on mercury emissions from coal-fired power plants (New Jersey v. Environmental 
Protection Agency [EPA] 2008:574). The Bush administration had substituted 
weaker regulations for the “plain text” of the Clean Air Act (CAA) without follow- 
ing the process set out in the law, the court said. The appellate court called this “the 
logic of the Queen of Hearts,” referring to the character from Lewis Carroll’s book, 
Alice’s Adventures in Wonderland. In the book, the foul-tempered queen has only 
one way of settling all difficulties, great or small, yelling, “Off with his head!” and 
severing the heads of anyone who dared to disagree with her. The courts kept the 
president, the EPA, and the operators of coal-fired power plants in line by insisting 
on adherence to administrative and environmental laws. 


3.1 Judicial Review of Agency Actions 


One of the pivotal issues in environmental law today is the scope of judicial review 
of an agency’s action. As discussed in Chapter 2, the purpose of such judicial review 
generally is to ensure at least minimum levels of fairness. As we also noted earlier, 
it has been said that the scope of review for a specific administrative decision may 
range from 0 to 100 percent, meaning that depending on the issue in question, a 
reviewing court may have broad or narrow powers to decide a case—or something 
in between. As they decide environmental cases to ensure minimum levels of fair- 
ness, courts affect public administration in many ways. First, the courts determine 
who has standing to sue. Although many environmental statutes give citizens the 
right to sue polluters or regulators, procedural hurdles must still be jumped in order 
to gain access to the courts. By controlling who may sue, courts affect the environ- 
mental policy agenda. 

Second, courts affect public administration by deciding which cases are ripe, or 
ready for review. For a case to be justiciable, an actual controversy must exist. The 
alleged wrong must be more than merely anticipated. To decide whether an issue is 
ripe for judicial review, courts will examine both the fitness of the issue for judicial 
decision and the hardship on the parties ifa court withholds consideration. Deciding 
which cases are ripe and which are not makes the courts powerful gatekeepers. 
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Third, the courts affect public administration in the environmental arena by 
their choice of standard of review. Will the court, for example, take a hard look at 
the actions of public environmental officials in this particular case, or will it defer 
to the administrative expertise of the agency? Under what conditions will govern- 
ment environmental experts be deemed to have exceeded their legislative or consti- 
tutional authority? To what standards will polluters be held? 

Fourth, the courts have an impact on public administration through the inter- 
pretation of environmental laws. Courts interpret statutes, administrative rules 
and regulations, executive orders, treaties, constitutions, and prior court decisions. 
Often these laws are ambiguous and vague. Situations may arise that the laws’ 
drafters did not anticipate. Hence, judicial interpretation becomes of paramount 
importance. And given the precedent-setting nature of court orders, a judicial 
interpretation made today may determine not only current environmental policy 
but also that of the future. 

A final major way in which courts affect public administration is through the 
remedies they choose. Will the court, for example, order a punitive fine for pollut- 
ers, or probation? Judges generally have great discretion in their choice of remedy, 
thus affecting environmental policy. 

The Supreme Court, the final arbiter of many precedent-setting environmen- 
tal cases, affects public administration primarily through the selection of cases it 
chooses to hear, the limits it places on other branches of government, and the limits 
it places on the states. Justices’ values, ideological backgrounds, and policy prefer- 
ences at times influence the outcome of environmental court decisions. 

A study examining the impact of over two thousand federal court decisions on 
the EPA’s policies and administration found that, from an agency-wide perspective, 
compliance with court orders has become one of the EPA’s top priorities, at times 
overtaking congressional mandates (O’Leary 1993). In an atmosphere of limited 
resources, coupled with unrealistic and numerous statutory mandates, the EPA has 
been forced to make decisions among competing priorities. With few exceptions, 
court orders have been the winners in this competition. The courts have dictated 
which issues get attention at the EPA. In short, the implications of courts shaping 
public administration in the environmental arena are formidable, and one may eas- 
ily see why environmental advocates, concerned citizens, and big businesses often 
use lawsuits as tools to force policy changes in public environment and natural 
resource agencies. The cases discussed in the sections that follow paint a vivid por- 
trait of the impact of courts on public administration. 


3.1.1 Standing to Sue: The Case of Global Warming 


On December 11, 2007, Al Gore was awarded the Nobel Peace Prize for his cam- 
paign to curb global climate change. Gore shared the prize with the United Nations 
(U.N.) Intergovernmental Panel on Climate Change, whose head, Rajendra 
Pachauri, told leaders at a climate conference in Indonesia that a well-documented 
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rise in global temperatures has coincided with a significant increase in the concen- 
tration of carbon dioxide in the atmosphere. Heed the wisdom of science, Pachauri 
told conference participants on behalf of the U.N., as scientists believe the two 
trends are related. For when carbon dioxide is released into the atmosphere, it acts 
like the ceiling of a greenhouse, trapping solar energy and retarding the escape of 
reflected heat. 

Eight years before Gore received the Nobel Peace Prize, in 1999, the International 
Center for Technology Assessment joined other parties in petitioning the EPA to set 
standards for four greenhouse gases emitted by new motor vehicles: carbon dioxide, 
methane, nitrous oxide, and hydrofluorocarbons. The petition argued that these 
greenhouse gases are air pollutants and that scientists had concluded that global 
warming will endanger public health and the environment. Hence, they argued, the 
EPA is obligated to regulate greenhouse gas emissions from new mobile sources. 

The EPA refused to regulate greenhouse gases citing several reasons. First, the 
EPA said that the CAA “does not authorize regulation to address global climate 
change” (Federal Register 2003:52, 925). Tied in with this, the agency maintained 
that air pollutants associated with climate change “are not air pollutants under the 
[Act’s] regulatory provisions” (Federal Register 2003:52, 928). Moreover, the EPA 
stated that it disagreed with the regulatory approach urged by the petitioners and 
that it would not be “effective or appropriate for EPA to establish [greenhouse gas] 
standards for motor vehicles” at this time (Federal Register 2003:52, 929). Instead, 
the EPA chose to encourage voluntary actions to curb emissions through incentives 
for more technological development. 

The agency noted that “the science of climate change is extraordinarily complex 
and still evolving” (Federal Register 2003:52, 930). The agency also noted that since 
there were many sources of air pollutants associated with global climate change, to 
regulate only pollutants emitted by new motor vehicles would “result in an inef- 
ficient, piecemeal approach to addressing the climate change issue” (Federal Register 
2003:52, 931). The agency concluded that it is the president’s prerogative to address 
global climate changes as an important foreign policy issue. 

The petitioners appealed the EPA’s decision to the Court of Appeals for the 
D.C. Circuit. That court split three different ways, with the majority ruling in 
favor of the EPA (Massachusetts v. Environmental Protection Agency [EPA] 2005:50). 
The court held that the EPA properly exercised its discretion in concluding that 
regulation of greenhouse gas emissions from motor vehicles was not warranted. 
In the court’s view, the evidence indicated considerable uncertainty in the current 
understanding of how the climate system varies naturally and reacts to emissions 
of greenhouse gases, and rulemaking was premature until more was understood 
concerning climate change and the potential options for addressing it. In addition, 
the EPA also properly considered that motor vehicles are only one source of green- 
house gases, that motor vehicles only emitted carbon dioxide as a greenhouse gas, 
and that regulation of motor vehicles emissions offered no means of reducing other 
greenhouse gases. Further, there were ongoing efforts to research and develop new 


www.urdukutabkhanapk.blogspot.com 


Environmental Law: Changing Public Administration Practices ™ 89 


technologies, including promotion of fuel cell and hybrid vehicles and the develop- 
ment of clean-burning hydrogen as a primary fuel. 

In 2006, the Supreme Court agreed to review the case, focusing on whether 
the EPA had authority to regulate greenhouse gases under the CAA, and whether 
it could decline to exercise that authority based on policy consideration not men- 
tioned in the statute. One of the pivotal issues the Supreme Court had to grapple 
with in the case of Massachusetts v. Environmental Protection Agency (EPA) (2007) 
was whether the plaintiffs the state of Massachusetts—as well as other states, local 
governments, and nonprofit environmental advocacy groups—had standing to sue. 
To have standing to sue an administrative agency, a party must demonstrate an 
injury to a legal interest that is concrete, particularized, actual or imminent, trace- 
able to government action, and redressable by the means asked of the court (Lujan, 
Secretary of the Interior v. Defenders of Wildlife et al. 1992:560-561; see Chapter 8). 
In federal cases this requirement arises out of the Constitution’s “case or contro- 
versy” requirement (Article III, section 2). 

In response, the EPA, supported by another group of states paired with six trade 
associations, countered that the plaintiffs did not have standing to sue. The EPA 
and its supporters maintained that because greenhouse gas emissions inflict wide- 
spread harm, the doctrine of standing presents an insurmountable obstacle. They 
argued that those who filed the lawsuit did not have a personal stake in the outcome 
of the controversy; specifically, they could not demonstrate a particularized injury, 
actual or imminent, traceable to the defendant, as precedent requires. They also 
argued that the EPA’s decision not to regulate greenhouse gas emissions from new 
motor vehicles so insignificantly contributed to any alleged injuries that the agency 
cannot be made to answer for them. 

On April 2, 2007, the Supreme Court disagreed with the EPA, siding with the 
state of Massachusetts, its partner states and local governments, and environmen- 
tal advocates. Only one plaintiff needs to show standing, the Court said, and the 
state of Massachusetts clearly demonstrated a stake in the outcome of the contro- 
versy given the projected rise in sea levels predicted to come from global warming. 
Calling the harms associated with climate change serious and well recognized, the 
Court found the risk of catastrophic harm, though remote, to be real. That risk 
would be reduced to some extent if the plaintiffs received the relief they requested 
in their lawsuit. Therefore, the Court found that the plaintiffs had standing to chal- 
lenge the EPA. 

After affirming the standing of the plaintiffs, the Supreme Court went on to 
issue a remarkable decision in which five of the nine justices chastised the Bush 
administration for its inaction on global warming. The Court declared that carbon 
dioxide and other greenhouse gasses are air pollutants and must be regulated by 
the EPA under the CAA. The Court rebuked the administration’s argument that 
even if it did have authority to act under the CAA, it would be unwise to regulate 
those pollutants at this time. Rejecting rulemaking based on these impermissible 
considerations was arbitrary, capricious, and otherwise not in accordance with law, 
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the Court said. The Court ordered the EPA to decide, pursuant to the mandates 
of the CAA, whether greenhouse gases may reasonably be anticipated to endanger 
public health or welfare. 

Calling the decision “one of its most important environmental decisions in 
years,” Linda Greenhouse (2007) of the New York Times concluded that the deci- 
sion “was likely to have a broader impact on the debate over government efforts to 
address global warming.” Greenhouse predicted that the decision would undoubt- 
edly spur action in Congress as well as actions among industry groups interested 
in working collaboratively with environmental organizations and the EPA on pro- 
posals for emission limits. Labeling the decision “a watershed moment in the fight 
against global warming,” a spokesperson for the Sierra Club environmental group 
said, “This is a total repudiation of the refusal of the Bush administration to use the 
authority he has to meet the challenge of global warming” (Carrier 2007). 

Legal scholars pointed out that the EPA will no longer have any excuse to refuse 
to regulate pollutants from other sources, such as power plants, that are governed 
by the same CAA sections (Brownell 2009). Quoting Justice Stevens, the commen- 
tators concluded that the only way that the EPA could avoid regulating these pol- 
lutants would be to publicly repudiate the causal connection between man-made 
gas emissions and global warming. As Justice Stevens put it, the EPA could “avoid 
taking further action” now only “if it determines that greenhouse gases do not 
contribute to climate change” (Massachusetts v. EPA 2007:533). They also surmised 
that the EPA will have a harder time denying the state of California’s proposal to 
tighten greenhouse gas emissions from automobiles in that state. 

This landmark case illustrates how courts affect public administration in the 
environmental sector by determining who has standing. As Greenhouse (2007) 
noted, standing was the issue on which the plaintiffs in the case “appeared most 
vulnerable” given court decisions in recent years that made it more difficult for 
environmental plaintiffs to obtain standing. In fact, it was this issue about which 
the four dissenting justices wrote dozens of pages maintaining that the majority 
decision “has caused us to transgress the proper and properly limited role of the 
courts in a democratic society” (Massachusetts v. EPA 2007:549). Without a finding 
by the majority of the Supreme Court that the state of Massachusetts had stand- 
ing, the plaintiffs would not have been able to sue and the merits of the case would 
never have been reached. Decisions regarding standing, therefore, are also about 
gatekeeping and, ultimately, may have profound policy implications. 


3.1.2 Ripeness and Standard of Review: 
The Case of Timber Cutting 
The U.S. national forest system is vast. It includes 155 national forests, 20 national 


grasslands, 8 land utilization projects, and other lands that together occupy nearly 
300,000 square miles of land located in forty-four states, Puerto Rico, and the 
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Virgin Islands. To manage those lands the National Forest Service, housed in the 
U.S. Department of Agriculture, develops land and resource management plans, 
as mandated by the National Forest Management Act of 1976. In developing the 
plans the Forest Service must take into account both environmental and commer- 
cial goals. 

In the late 1980s the Forest Service developed a plan for the Wayne National 
Forest located in southern Ohio. When the plan was proposed, several environmen- 
tal groups, including the Sierra Club and the Citizens Council on Conservation 
and Environmental Control, protested in administrative hearings that the plan was 
unlawful in part because it allowed below-cost timber sales and so encouraged clear- 
cutting. Opposing the environmental groups was the Ohio Forestry Association. 

When the plan was not changed, the Sierra Club brought suit in federal court 
against the Forest Service and the secretary of agriculture. Among its requests to 
the district court, the Sierra Club asked for a declaration that the plan was unlawful 
because it authorized below-cost timber cutting. The Sierra Club also asked for an 
injunction to halt below-cost timber harvesting (Sierra Club v. Thomas 1997). 

In a case full of twists and turns, the Supreme Court eventually ruled in favor 
of the Ohio Forestry Association in the 1998 case Ohio Forestry Association, Inc. v. 
Sierra Club. Among the many arguments cited in its rationale, the Court said that 
the case was not ripe—that is, ready—for review because it concerned abstract 
disagreements over the potential and speculative effects of administrative policies. 
Immediate judicial intervention would require the Court to second-guess thou- 
sands of technical decisions made by scientists, forestry experts, and other public 
administrators and might hinder the Forest Service’s efforts to refine its policies, 
the Court said. Further, delayed judicial review would not cause significant hard- 
ship for the parties. (It should be noted that the forest plan for the Wayne National 
Forest, at issue in Ohio Forestry, was again challenged unsuccessfully by environ- 
mental advocates in 2005, in Buckeye Forest Council v. U.S. Forest Service, which 
concerned the Endangered Species Act.) 

The Ohio Forestry case is an example of how courts affect public administration 
in the environment and natural resources areas by applying the concepts of stan- 
dard of review and ripeness. Notable is the Court’s reluctance to second-guess the 
judgments of government scientists and other technical analysts. In a case in which 
there is no showing of arbitrary or capricious government action, the Court will 
give great deference to experts in its review. Also notable is the Court’s reluctance 
to review a plan that had not yet been implemented. Because no clear-cutting or 
timber sales had occurred, there was not yet a case or controversy, and so the dis- 
pute was not ripe for review. 

Two legal scholars recently called for Congress to respond to this case by chang- 
ing the law (Blumm and Bosse 2007). The scholars concluded that this case, cou- 
pled with other cases, created significant roadblocks in the path of those wishing 
to challenge federal government planning decisions. In addition, these cases have 
encouraged land management agencies to change their uses of land management 
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plans from vehicles for determining which lands are suitable for various activities to 
“paperwork that makes no commitments about land suitability and sets few, if any, 
standards for governing future activities” (Blumm and Bosse 2007:111). 


3.1.3 Standard of Review: The Case of Air Quality 


The CAA mandates that the EPA administrator promulgate National Ambient Air 
Quality Standards for each air pollutant for which air quality criteria have been 
issued. Once a standard has been promulgated, the administrator must review the 
standard and the criteria on which it is based every five years and revise the stan- 
dard if necessary. On July 18, 1997, the EPA administrator revised the standards 
for particulate matter and ozone. Because ozone and particulate matter are both 
non-threshold pollutants—that is, any amount harms the public health—the EPA 
set stringent standards that would cost hundreds of millions of dollars to imple- 
ment nationwide. 

The American Trucking Associations, as well as other business groups and 
the states of Michigan, Ohio, and West Virginia, challenged the new standards 
in the U.S. Court of Appeals for the District of Columbia Circuit and then 
in the U.S. Supreme Court. Among other things, the plaintiffs argued that 
the statute that delegated the authority to the EPA to set the standards was 
unconstitutionally vague. They also argued that the EPA should perform a cost- 
benefit analysis when setting national air quality standards in order to keep 
costs in check. 

The D.C. circuit court held, in a 2—1 opinion that was later upheld en banc, 
that the CAA lacked an “intelligible principle” to guide the EPA, leaving too much 
discretion to the agency. Invoking the nondelegation doctrine, the court held that 
the EPA’s actions were unconstitutional exercises of legislative power. The court 
went on to hold that the nondelegation doctrine requires the EPA to stipulate an 
“intelligible principle” in order for its interpretation of the CAA to be a consti- 
tutional delegation of power. To support this controversial holding, it reasoned 
that while the EPA’s standard-setting factors themselves “posed no inherent nonde- 
legation problem,” the agency “failed to state intelligibly how much is too much” 
(American Trucking Associations v. Whitman 1999:1027). The decision had many 
federal agencies wondering if the very foundation of their regulatory power had 
been weakened and one commentator called it “one of the most powerful judicial 
attacks since the New Deal on the legal foundations of the modern administrative 
state” (Greenhouse 2001:1). 

In a unanimous decision in 2001, in the case of Whitman v. American Trucking 
Associations, the Supreme Court disagreed with the D.C. circuit as it mostly upheld 
the EPA and its new regulations. The statute, while ambiguous, was not overly 
vague, wrote the Court, reversing the court of appeals. Furthermore, no cost- 
benefit analysis was needed. The EPA’s mission, based on the information about 
health effects contained in the technical documents it compiled, is to identify the 
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maximum airborne concentration of a pollutant that the public health can toler- 
ate, decrease the concentration to provide an adequate margin of safety, and set the 
standard at that level. Nowhere are the costs of achieving such a standard made 
part of that initial calculation, according to the Court. The CAA unambiguously 
bars cost considerations from the standard-setting process, Justice Scalia said, “and 
thus ends the matter for us as well as for the EPA.” Concerning the appropriate 
standard of review, the Court invoked the Chevron rule that if a statute is silent or 
ambiguous with respect to an issue, then a court must defer to a reasonable inter- 
pretation made by the agency administrator (see Chapter 2). Therefore, the EPA’s 
broad standard-setting authority did not amount to an unconstitutional delegation 
by Congress of legislative power to an executive branch agency. 

In the final analysis, the case—one of the most important rulings in years con- 
cerning the impact of court decisions on public administration—strengthened EPA 
authority specifically and federal agency authority generally. The key words for 
understanding the concept of standard of review are ambiguous, reasonable, and 
defer. If the statute is silent or ambiguous, the agency’s actions must be judged by 
the court to be reasonable, and then the court will defer to the agency. 

The keyword for understanding the essence of this specific case is reasonable, for 
in one ambiguous instance in this case the Court found the EPA’s actions reason- 
able, whereas in another ambiguous instance in the same case the Court found the 
EPA’s actions unreasonable. Specifically the EPA’s actions concerning cost-benefit 
analysis were found to be reasonable. Contrasted to this, the EPA’s interpretation 
concerning the implementation of the act in another ambiguous section was found 
to be unreasonable. In the second instance, the EPA read the statute in a way that 
completely nullified text meant to limit the agency’s discretion. This, the Court 
said, was unlawful. 

Once again we have a case that is a clear example of how courts affect public 
administration in the environmental arena—here by choosing and applying a stan- 
dard of review. As noted in Chapter 2, what is an appropriate standard of review 
can, and should, change from case to case. In addition, reasonable judges can differ 
as to their view of what constitutes an appropriate standard of review. Further, once 
a standard of review is selected, the application of that standard becomes impor- 
tant. Crucial in this case were judgments concerning whether the EPA adminis- 
trator acted reasonably. Hence, when judges are selected, an examination of their 
judicial philosophies and predispositions becomes important. 


3.2 Interpretation of Environmental Laws 


Judges have an impact on public administration in the environmental arena 
through their interpretation of laws. Environmental laws are often broad and vague. 
Circumstances arise that the drafters of the laws did not foresee. Environmental 
statutes sometimes conflict with each other. Different stakeholders interpret 
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mandates contrarily. The cases analyzed in this section exemplify how courts shape 
environmental policy and administration through judicial interpretation of laws. 


3.2.1 Interpreting Statutes: Two Cases Concerning 
the Endangered Species Act 


The Endangered Species Act of 1973 contains a variety of protections designed to save 
from extinction species that the secretary of the interior designates as endangered 
or threatened. Section 9 of the act makes it unlawful for any person to “take” any 
endangered or threatened species. Take is defined by the law as “harassing, harm- 
ing, pursuing, hunting, shooting, wounding, killing, trapping, capturing or col- 
lecting any of the protected wildlife.” In the early 1990s the secretary promulgated 
a regulation that defined the statute’s prohibition on takings to include “significant 
habitat modification or degradation where it actually kills or injures wildlife.” 

A group calling itself Sweet Home Chapter of Communities for a Great Oregon 
filed suit alleging that the secretary of the interior exceeded his authority under 
the Endangered Species Act by promulgating that regulation. The plaintiff group 
comprised small landowners, logging companies, and families dependent on the 
forest products industries of the Pacific Northwest. They argued that the legislative 
history of the Endangered Species Act demonstrated that Congress considered, and 
rejected, such a broad definition of harm. Further, they argued that the regulation 
as applied to the habitat of the northern spotted owl and the red-cockaded wood- 
pecker had injured them economically, because there were now vast areas of land 
that could not be logged. If the secretary wanted to protect the habitat of these 
endangered species, they maintained, the secretary would have to buy their land. 

The district court entered summary judgment for the secretary of the interior, 
finding that the regulation was a reasonable interpretation of congressional intent 
(Sweet Home Chapter of Communities for a Great Oregon v. Lujan 1992). In the 
U.S. Court of Appeals for the District of Columbia, a divided panel first affirmed 
the judgment of the lower court (Sweet Home Chapter of Communities for a Great 
Oregon v. Lujan 1993). After granting a rehearing, however, the panel reversed the 
lower court (Sweet Home Chapter of Communities for a Great Oregon v. Lujan 1994). 
The confusion, and final decision, centered on how to interpret the word harm in 
the Endangered Species Act, looking at the totality of the act. 

The secretary of the interior appealed to the U.S. Supreme Court. In a 6-3 
decision, in the case of Babbitt v. Sweet Home Chapter of Communities for a Great 
Oregon (1995), the Supreme Court reversed the court of appeals and upheld the 
Department of the Interiors regulation. Examining the legislative history of the 
Endangered Species Act, and applying rules of statutory construction, the major- 
ity of the Court concluded that the secretary’s definition of harm was reasonable. 
Further, the Court concluded that the writing of this technical and science-based 
regulation involved a complex policy choice. Congress entrusted the secretary with 
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broad discretion in these matters, and the Court expressed a reluctance to substi- 
tute its views of wise policy for those of the secretary. 

This path-breaking endangered species case demonstrates how courts shape 
environmental policy by the way they interpret statutes. Different judges at differ- 
ent stages of review in this case interpreted the statutory word harm differently. The 
protection of endangered species hinged on these interpretations. Tied in with this 
is the important notion of which rules of statutory construction courts choose to 
apply and how they apply them. Further, this case is another example of how courts 
are hesitant to substitute their view for the views of experts in scientific and techni- 
cal matters, absent a showing of arbitrary or capricious action, or obvious error. The 
final Supreme Court decision set a precedent that strengthened endangered species 
policy throughout the United States. 

Twelve years later, in 2007, the Supreme Court decided a case that concerned 
“dueling statutes” resulting in a weakening of the Endangered Species Act. In its 
interesting rationale, the Court juxtaposed the reasoning of the Babbitt decision 
with the reasoning of the Chevron decision. 

Under the Clean Water Act (CWA), the EPA initially administers each state’s 
National Pollution Discharge Elimination System permitting program. Once a 
state meets nine criteria, the EPA must transfer authority for the National Pollution 
Discharge Elimination System program to the state. 

At the same time, the Endangered Species Act requires federal agencies 
to consult with agencies designated by the secretaries of commerce and the 
Interior to “insure” that a proposed agency action is unlikely to jeopardize an 
endangered or threatened species. The Fish and Wildlife Service (FWS) and 
the National Marine Fisheries Service administer the Endangered Species Act. 
Once a consultation process is complete, a written biological opinion is issued, 
which may suggest alternative actions to protect a jeopardized species or its 
critical habitat. 

When Arizona officials sought EPA authorization to administer the State’s 
National Pollution Discharge Elimination System program, the EPA initiated con- 
sultation with the FWS to determine whether the transfer would adversely affect 
any listed species. The FWS regional office wanted potential impacts taken into 
account, but the EPA disagreed, finding that the CWA’s mandatory language 
stripped the EPA of authority to disapprove a transfer based on any other consider- 
ations. The dispute was referred to the agencies’ national offices for resolution. 

The FWS’s biological opinion concluded that the requested transfer would not 
jeopardize listed species. The EPA concluded that Arizona had met each of the 
CWA’s nine criteria and approved the transfer, noting that the biological opinion 
had fulfilled the Endangered Species Act consultation mandate. 

The Defenders of Wildlife, an environmental advocacy group, filed a lawsuit 
against the EPA in the Court of Appeals for the Ninth Circuit. The National 
Association of Home Builders intervened to support the EPA. The Court of Appeals 
held in favor of the Defenders of Wildlife, stating that the EPA’s transfer to the state 
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of Arizona of the authority to run its own National Pollution Discharge Elimination 
System program was arbitrary and capricious. It did not dispute that Arizona had 
met the CWA’s nine criteria, but instead concluded that the Endangered Species 
Act required the EPA to determine whether its transfer decision would jeopardize 
listed endangered species (Defenders of Wildlife v. United States EPA 2006). 

The National Association of Homebuilders appealed the Court of Appeals deci- 
sion to the U.S. Supreme Court. In a 5—4 decision, National Association of Home 
Builders v. Defenders of Wildlife (2007), the Supreme Court reversed the Court of 
Appeals, noting that this case entailed a conflict of statutes. 

Among its conclusions, the Supreme Court found that the Ninth Circuit’s deter- 
mination that the EPA’s action was arbitrary and capricious was not supported by the 
record. The EPA is mandated by the CWA to turn over the operation of a National 
Pollution Discharge Elimination System program to a state if that state meets all 
nine criteria enumerated in the statute. The state of Arizona met all nine criteria; 
therefore, the EPA had no choice but to turn over the National Pollution Discharge 
Elimination System program to the state, the majority of the Court said. 

As to the Endangered Species Act, the Court said that the statute’s mandate 
applied only to discretionary agency actions. It does not apply to actions like the 
National Pollution Discharge Elimination System permitting transfer authoriza- 
tion that an agency is required by statute to undertake once certain specified trig- 
gering events have occurred. To decide otherwise would be to add a tenth criterion 
to the CWA. 

The Court emphasized that while a later enacted statute such as the Endangered 
Species Act can sometimes operate to amend or even repeal an earlier statutory 
provision such as the CWA, Congress did not expressly override the CWA in this 
case. The Supreme Court acknowledged that it owes “some degree of deference” to 
the secretary of the interior’s reasonable interpretation of the Endangered Species 
Act under the Babbitt decision. At the same time, the Supreme Court, citing the 
Chevron case (Chevron U.S.A. Inc. v. Natural Resources Defense Council 1984: 837) 
said that deference is not due if Congress has made its intent clear in a statute but “if 
the statute is silent or ambiguous ... the question ... is whether the agency’s answer 
is based on a permissible construction of the statute.” In this case, the EPA’s inter- 
pretation was a reasonable construction of the CWA, and so the EPA was entitled 
to “Chevron deference.” 

Justice John Paul Stevens, joined by Justices Souter, Ginsberg, and Breyer, 
wrote a 27-page dissenting opinion, in which he argued that when faced with 
competing statutory mandates, the U.S. Supreme Court should balance both laws 
instead of choosing one over the other. In their view, the EPA did act arbitrarily 
and capriciously by choosing the CWA over the Endangered Species Act. Citing 
the famous 1978 snail darter case in which the discovery of the endangered snail 
darter halted the construction of a dam, the dissenting justices proclaimed that 
Congress had already given endangered species priority over the primary missions 
of federal agencies. 
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This is a fascinating case that demonstrates how courts shape public administra- 
tion in the environmental arena by the way judges interpret “dueling” statutes and 
“dueling” precedents governing “dueling” federal agencies. The majority of justices 
chose the rationale of Chevron over the rationale of Babbitt. In addition, different 
judges interpreted the mandate of the Endangered Species Act differently, with the 
result being a general weakening of the Endangered Species Act. 


3.2.2 Interpreting Statutes and the Constitution: 
Regulatory Takings and Land Use 


Another important issue in environmental law that affects many public functions 
is liability for regulatory takings. One of the cases that best illustrates this phe- 
nomenon is Lucas v. South Carolina Coastal Council (1992). In 1986, David H. 
Lucas purchased two vacant oceanfront lots for $975,000 on the Isle of Palms in 
Charleston County, South Carolina. He intended to build single-family residences 
on the lots, but in 1988 the South Carolina Legislature enacted the Beachfront 
Management Act. As applied to Lucas, this act prohibited the construction of any 
permanent structure (including a dwelling) except for a small deck or walkway 
on the property. Lucas filed suit in the court of common pleas, asserting that the 
restrictions on the use of his lots amounted to government taking his property 
without justly compensating him, a so-called regulatory taking. The lower court 
agreed with Lucas, maintaining that the Beachfront Management Act rendered the 
land valueless, and awarded him over $1.2 million for the regulatory taking. Upon 
appeal the Supreme Court of South Carolina reversed the lower court’s decision. 
The judges maintained that the regulation under attack prevented a use seriously 
harming the public. Consequently, they argued, no regulatory taking occurred 
(Lucas v. South Carolina Coastal Council 1991). 

The U.S. Supreme Court, in a 6-3 decision, reversed the holding of the highest 
court in South Carolina and remanded the case to it for further action (Lucas v. 
South Carolina Coastal Council 1992). In its decision, the Court articulated several 
pivotal principles that constitute a test for regulatory takings. First, the justices 
emphasized that regulations denying a property owner all “economically viable use 
of his land” require compensation, regardless of the public interest advanced in 
support of the restraint. As such, even when a regulation addresses or prevents a 
“harmful or noxious use,” government must compensate owners when their prop- 
erty is rendered economically useless to them. 

At the same time, however, the Court threw back to the South Carolina courts 
the issue of whether a taking occurred in Lucas’s case. The lower courts had to 
examine the context of the state’s power over the “bundle of rights” Lucas acquired 
when he took title to his property. Put differently, the pivotal question for all state 
regulators today is this: Do state environmental regulations merely make explicit 
what already was implicit in any property title (that is, the right to regulate its use), 
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or are they decisions that come after a person acquires title that were not originally 
implied? In the latter case, they are takings that governments must compensate. 

Equally important in Lucas was what the Court did not discuss in its narrowly 
worded opinion. First, the Court did not say that Lucas was entitled to compen- 
sation. Rather, it implied that the South Carolina Supreme Court was hasty in 
concluding that Lucas was not entitled to recompense. Second, the Court did not 
address the issue of property that is merely diminished in value—a far more com- 
mon occurrence. Instead, it addressed only the issue of property that was rendered 
totally valueless. Finally, in pushing the regulatory takings issue back onto the state, 
the Court did not say that state laws may never change. Indeed, the majority held 
that “changed circumstances or new knowledge may make what was previously 
permissible no longer so.” Hence, the Court left the door open for some regulation 
of newly discovered environmental harms after title to a property changes hands. 
Still, Lucas did prevail. Upon remand the South Carolina Supreme Court reversed 
its earlier decision and awarded Lucas over $1.5 million. 

A few years later, the Supreme Court continued to develop the area of regula- 
tory takings in a local government planning and zoning case that also is having 
profound effects on public administration. In Dolan v. Tigard (1994), the owner of 
a plumbing and electrical supply store applied to the city of Tigard, Oregon, for a 
permit to redevelop a site. The plaintiff wanted to expand the size of her store and 
to pave the parking lot. 

‘The city, pursuant to a state-required land use program, had adopted a com- 
prehensive plan, a plan for pedestrian-and-bicycle pathways, and a master drain- 
age plan. As such, the city’s planning commission conditioned Dolan’s permit on 
her doing two things. First, she had to dedicate (that is, convey title) to the city 
the portion of her property lying within a 100-year floodplain so that the city 
could improve a storm drainage system for the area. Second, she had to dedicate an 
additional fifteen-foot strip of land adjacent to the floodplain as a pedestrian-and- 
bicycle pathway. The planning commission argued that its conditions regarding the 
floodplain were “reasonably related” to the owner’s request to intensify use of the 
site, given its impervious surface. Likewise, the commission claimed that creating 
the pedestrian-and-bicycle pathway system could lessen or offset the increased traf 
fic congestion that the permit would cause. 

In a previous case, Nollan v. California Coastal Commission (1987), the Court 
had ruled that an agency needs to show that an “essential nexus” exists between the 
“end advanced” (that is, the enunciated purpose of the regulation) and the “condi- 
tion imposed” by applying the regulation. The “essential nexus” requirement is still 
good law today. (Nollan also held that a government must be prepared to prove in 
court that a “legitimate state interest” is “substantially advanced” by any regulation 
affecting property rights. This “substantially advance” requirement was removed 
by the Supreme Court in 2005 in a nonenvironmental case, Lingle v. Chevron, as 
improper because it does not address the effect of a regulation on property, but 
rather solely concerns whether the underlying regulation itself is valid.) 
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After reviewing various doctrines that state courts had used to guide such anal- 
yses, the Court in Dolan enunciated its own test of “rough proportionality” that is 
still valid today. It stated that “[n]o precise mathematical calculation is required, 
but the city must make some sort of individualized determination that the required 
dedication is related both in nature and extent to the impact of the proposed devel- 
opment.” If there is rough proportionality, then there is no taking. In this instance, 
the Court decided that the city had not made any such determination and con- 
cluded that the city’s findings did not show a relationship between the floodplain 
easement and the owner’s proposed new building. Furthermore, the city had failed 
to quantify precisely how much the pedestrian-and-bicycle pathway would propor- 
tionately offset some of the demand generated. 

The implications of the Court’s doctrine in this case are profound. The 
facts are hardly unique and represent the types of zoning decisions that local 
governments make daily. What is more, its logic potentially extends to all local 
government regulatory activities. Finally, the decision means that the courts 
can become even more involved than they are already in reviewing and judg- 
ing the adequacy—the dissent in Dolan said the “micromanaging”—of local 
regulatory decisions. 

These and other cases together indicate that with the burden of proof in tak- 
ings cases squarely falling on the government, considerable litigation is inevitable. 
As such, local governments will have to do more individualized analysis of the 
expected impacts of land use changes and the conditions they impose on them. Not 
only will this be more costly, but it will likely have a chilling effect on regulatory 
activity at that level. Finally, because no clear guidance exists concerning how to 
operationalize concepts such as rough proportionality, local regulators should expect 
continuing litigation in different regulatory contexts. Lower and appellate courts 
will have to incrementally clarify this test for them, a decidedly time-, labor-, and 
uncertainty-intensive exercise. 

Consider, for example, what has happened to date in this regard. At any one 
time, more than two hundred takings cases have been pending in the U.S. Court of 
Federal Claims. The majority of these cases on any given day are likely to concern 
environmental and natural resource regulations. Statutes most affected to date are 
the CWA, the Endangered Species Act, and the Wilderness Act. Nor are the stakes 
minuscule. Environmental advocates charge that if takings suits are successful, 
the trend will destroy years of hard-fought incremental progress in protecting the 
environment. Government regulators agree, adding that the trend could devastate 
already ailing government budgets. This will be true especially if proposed federal 
legislation is enacted that would take compensation payments from the coffers of 
the agency that issued such regulations. 

In 2003, for example, the U.S. Court of Federal Claims ordered the federal gov- 
ernment to pay California irrigators $26 million for water diverted to protect fish 
listed under the Endangered Species Act. The case, Tulare Lake Basin Water Storage 
District v. United States, was the first time the government had been ordered to pay 
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a monetary award for a takings claim filed under the act. Since then, the federal 
claims court has been flooded with similar lawsuits. Thus, regulatory takings cases 
are being watched closely by all stakeholders. Indeed, several new cases have already 
been appealed to the Supreme Court. These are excellent examples of how courts 
help shape public administration practices in the environmental arena. 


3.2.3 Choice of Remedy 


A final way in which courts have an impact on public administration in the 
environmental arena is through their choice of remedies. When a recalcitrant 
polluter is taken to court, the two most common actions ordered by a court are 
mandatory compliance with environmental law and punitive monetary penal- 
ties to deter future violations. For example, in a CWA case, Friends of the Earth, 
Inc. v. Laidlaw Environmental Services (2000), which concerned a company that 
repeatedly violated the conditions of its permit, discharging pollutants such as 
mercury numerous times into a river, the settlement decree ordered Laidlaw to 
comply with the CWA, and the district court assessed punitive monetary penal- 
ties. In a case involving criminal violations of environmental law, the penalty 
might involve jail time or probation. In each of these scenarios, considerable 
judicial discretion is involved. 

The CAA, the CWA, the Resource Conservation and Recovery Act, and the 
Emergency Planning and Community Right-to-Know Act also allow those who 
win citizen suits to seek monetary penalties, which go to the U.S. Treasury rather 
than to the plaintiff. In these circumstances, again, a judge has immense discre- 
tion. Most often the only curbs on judges in these circumstances are statutorily set 
maximum amounts as well as lists of factors that judges must weigh. 

A relatively new remedy being used more often in both judicial decrees and 
administrative orders is a supplemental environmental project (SEP). SEPs are 
alternative payments in the form of projects or activities. Examples include environ- 
mental restoration, environmental education, and the establishment of green space 
such as parks. The CAA, for example, contains the following language concerning 
SEPs in section 113: “The court in any action under this subsection ... shall have 
discretion to order that such civil penalties, in lieu of being deposited in the [U.S. 
Treasury Fund], be used in beneficial mitigation projects which are consistent with 
this chapter and enhance the public health or the environment.” 

To award SEPs, judges must have the statutory authority to do so or at least 
be assured that the statute does not forbid them to do so. The vague language of 
the CWA, for example, has prompted some judges to be hesitant about awarding 
SEPs under that statute. Still, judges retain considerable discretion in setting up 
SEPs. 

Although the EPA has included SEPs in its orders in various forms and under 
various names since the late 1970s, they became more widely accepted in the 1990s. 
In February 1994, President Clinton issued Executive Order 12898, which directed 
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federal agencies to integrate environmental justice issues into agency policy. The 
EPA seized this opportunity by incorporating into many consent decrees SEPs that 
address environmental challenges in minority and low-income neighborhoods. The 
EPA’s policy on SEPs was finalized in 1998. 

An example SEP is the case in which the EPA’s Region 1 received an anony- 
mous tip to check out properties of the Massachusetts Highway Department 
(MHD). There they found nearly 200 barrels of illegally stored hazardous wastes 
in 149 MHD facilities. The resulting settlement, negotiated in less than a year 
and approved by a court, included over $20 million in cleanup costs and $5 mil- 
lion in SEPs (In the Matter of: The Commonwealth of Massachusetts, Massachusetts 
Highway Department 1994). A relatively small penalty of $100,000 was also 
ordered to be paid to federal government coffers. The SEPs undertaken by the 
MHD had different types of impacts than traditional penalties. They ranged 
from the development of an environmental education program for MHD person- 
nel and for the public to the cleanup of environmentally contaminated minority 
neighborhoods throughout Massachusetts. 

Recent SEPs have branched into other areas. In October 2008, the Texas 
Commission on Environmental Quality fined Houston Refining LP $481,105 for 27 
air and water violations documented from 2006 to 2008. The company contributed 
$192,442 of its fine to a SEP at the Houston-Galveston Area Emission Reduction 
Credit Organization’s Clean Cities/Clean Vehicles Program in Harris County. 

When the EPA found that the Southern Pennsylvania Transportation Authority 
(SEPTA) had violated hazardous waste and underground storage tank regulations 
at nine SEPTA facilities, SEPTA paid a civil penalty of $169,527 and agreed to 
spend no less than $1.1 million on a wind energy SEP between March 2009 and 
March 2011. 

In April 2008, in one of New Mexico’s largest environmental settlements, the 
state Environment Department fined DCP Midstream LP $60.8 million for violat- 
ing air quality laws. DCP agreed to pay a $1.4 million civil penalty and to complete 
SEP and facilities upgrades totaling $59 million to reduce emissions of nitrogen 
oxides, sulfur dioxide, carbon monoxide, and volatile organic compounds. The $1.4 
million civil penalty was divided between $800,000 in cash payment to the state 
general fund, and $600,000 for various SEPs involving the Western Governors’ 
Association and the Climate Registry. 

These are just a few examples from the hundreds of SEPs ordered annually. 
Although mandatory compliance with environmental laws and monetary penal- 
ties remain the most often court-ordered remedies, at least one legal scholar sees 
real promise in the future use of SEPs (Kristl 2007). The EPA (2004) has a special 
Web site on SEPs and maintains a list of ideas for potential SEPs. The choice of 
remedy is yet another way in which courts affect public administration in the 
environmental arena. 
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3.3 The Growth of Environmental Conflict Resolution 


Judge Bazelon was right. Since 1971, administrative agencies and reviewing courts 
have collaborated fruitfully, especially in the environmental arena. The courts in 
the United States have become permanent players in environmental policymaking. 
Although the extent of judicial involvement in environmental cases will ebb and 
flow over the years, the courts will always be involved in environmental policy to 
some degree. 

As this chapter demonstrates, courts have a major influence in how environmen- 
tal laws work in practice. Courts shape public administration in the environmental 
arena in many ways. The most significant ways are by determining who has stand- 
ing to sue, by deciding which cases are ripe for review, by the court’s choice of 
standard of review, by interpreting statutes and the Constitution, by the remedies 
judges choose, and simply by resolving environmental conflicts. 

In the last 30 years, interest has grown dramatically in alternatives to litiga- 
tion: consensus building, facilitation, mediation, and other forms of resolving 
conflict through assisted-negotiation and voluntary settlement. As mentioned in 
Chapter 2, a framework supporting public agency alternative dispute resolution 
(ADR) exists in federal statutes and a growing number of state statutes. One field 
in which this growth has been pronounced is environmental conflict resolution. 
In 1998, Congress created a new federal agency, the United States Institute for 
Environmental Conflict Resolution, to address the complex intergovernmental 
relationships and the myriad disputes involving the environment. 

The terms environmental conflict resolution (ECR) and environmental dispute 
resolution refer to various ADR techniques as applied to environmental conflicts. 
Certain characteristics of environmental conflicts add to their complexity, making 
the application of ADR techniques more difficult. Some of these characteristics 
include multiple forums for decision making; interorganizational, as opposed to 
interpersonal, conflicts; multiple parties; multiple issues; technical complexity and 
scientific uncertainty; unequal power and resources; and public/political arenas for 
problem solving (O'Leary and Bingham 2003). 

ECR consists of an assorted set of techniques, processes, and roles that enable 
parties in a dispute to reach agreement, usually with the help of one or more third- 
party neutrals, as discussed in greater detail below. Despite the variance in ECR 
techniques and processes, researchers have identified five characteristics shared by 
all forms of ECR (other than binding arbitration): 


1. Participation is usually voluntary for all participants. 

2. The parties or their representatives must be able to participate directly in the 
processes. 

3. Any and all participants must have the option to withdraw from the ECR pro- 
cess and seek a resolution through a more formal process, such as litigation. 
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4, The third-party neutral must not have independent, formal authority to 
impose an outcome, but rather should help the parties reach their own 
agreement. 

5. The parties must agree to the outcome or resolution of the dispute. The pur- 
pose of the process is to help parties reach their own solutions, which requires 
their consent to the decision or recommendation (O’Leary and Bingham 
2003). 


These characteristics of ECR processes are clearly derived from the philosophy 
of the ADR movement, which stands in contrast to traditional, adversarial methods 
of dispute resolution, especially litigation. Unlike traditional litigation, in which a 
judge or jury makes a final determination or issues a judgment, ECR techniques 
use various forms of assisted negotiation to help the parties reach a mutually sat- 
isfactory agreement on their own terms. Advocates of ECR generally find fault 
with traditional modes of environmental policymaking and dispute resolution, and 
specifically point to failures in the legislative and administrative arenas and to the 
drawbacks of litigation. 

Advocates of ECR suggest several problems that subvert the ideal of approach- 
ing environmental conflicts through the legislative process. First, it is difficult for 
all of the interests affected by environmental decisions to be heard. Many environ- 
mental and other interest groups cannot effectively participate in the legislative 
arena because they lack adequate financial resources, mobilized publics, or staff to 
engage in lobbying. The innate controversy surrounding environmental policies 
often precludes a viable consensus among legislators, which results in vague and 
ambiguous legislation. 

The legislative arena’s failure to effectively address conflicts sets the stage for 
conflicts to reemerge in the administrative arena. As agencies try to interpret and 
implement vague policies, controversies about specific actions or projects flare. 
Just as in the legislative arena, it is very difficult for groups to become involved in 
administrative decision-making processes. Some parties are deliberately ignored or 
left out of processes, and others, even if invited to participate, lack the financial or 
human resources necessary to do so effectively. Of course, most agencies, at least 
at the federal level, must receive public comments or hold hearings in which con- 
cerned parties can voice their preferences. But critics suggest that these procedures 
only give the appearance of participation, and that comments and testimony are 
not actually considered in policy implementation (O'Leary and Bingham 2003). 

The failure of the legislative and administrative arenas to effectively address 
environmental conflicts often means that litigation will ensue. However, advo- 
cates of ECR produce two primary criticisms of litigation as a dispute resolution 
process for these conflicts. First, litigation does not allow for adequate public 
participation in important environmental decisions. The costs of litigation are 
often prohibitive to interest groups, especially those groups that are small or rep- 
resent local interests. The process of litigation is also extremely time-consuming, 
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often taking months for cases to come to trial. After accounting for appeals time, 
the entire litigation process can take years. These time delays inherent in litiga- 
tion are costly to all of the parties involved. Second, litigation is ineffective for 
actually resolving the issues at stake in environmental disputes. The adversarial 
system is designed to resolve legal disputes, not to solve policy problems through 
dialog and compromise. Court decisions frequently fail to resolve the underlying 
issues in dispute between the parties. This is because the courts are often limited 
in their ability to address the substantive dimensions of environmental conflicts. 
Many of the basic controversies therefore remain unresolved, and hence, more 
lawsuits often emerge in the future. In short, there can be drawbacks to dealing 
with environmental controversies in the legislature, in the bureaucracy, and in 
the courts (see O'Leary and Bingham 2003). 

Advocates of ECR suggest that the informal negotiation techniques of ECR 
have several advantages, including (1) less risk for the parties than the risk associated 
with the uncertainty of win-all or lose-all litigation; (2) a reduction in court costs, 
legal fees, inflationary delays, and other conflict-related expenses; (3) an increase in 
the efficiency of the outcome, such that all disputants or stakeholders prefer it over 
all other feasible outcomes; and (4) the increased likelihood of achieving a stable 
agreement, or an agreement that all parties honor for at least several years. In short, 
when all parties are at the table, there is a better chance that all the relevant issues 
will be raised and that the parties will be better situated to make efficient trades and 
reach decisions that effectively address the substantive nature of the dispute. 

The participatory nature of ECR techniques and processes also promotes a 
sense of procedural justice. Procedural justice, a commonly used framework in 
ADR research, suggests that participants’ satisfaction with an ADR process is a 
function of their opportunities to control and participate in the process, present 
views, and receive fair treatment from mediators and other neutral third parties. 
When participants sense that they have received procedural justice, the perceived 
legitimacy of the decisions and outcomes increases, which reduces the likelihood 
that they will challenge them in the future. By contrast, when a decision is forced 
on stakeholders, they have a tendency to view it as unfair and, perhaps, reject it. 
Finally, the participatory nature of ECR compensates for the lack of public access 
to negotiation sessions in the legislative, administrative, and judicial systems and 
promotes the idea of citizen participation in policy making and decision mak- 
ing, a strongly heralded value in this era of administrative reforms (O'Leary and 
Bingham 2003). 

ECR techniques have been used successfully in both site-specific and policy- 
level disputes. Specifically, ECR has been successfully used for land use disputes 
involving commercial development, housing, facility siting, and transportation; 
natural resource use or management issues involving fisheries, timber, and min- 
ing; water resources issues such as water quality, flood protection, and water use; 
air quality issues such as odor, acid rain, and air pollution; issues related to tox- 
ins such as chemical regulation, asbestos removal, and waste cleanup policies; and 
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others (O'Leary and Bingham 2003). By far the most frequent use of ECR has been 
with site-specific conflicts over resource allocation. The next section of this chapter 
briefly explains some of the most commonly used ECR techniques and processes, 
including when and where they might be used. 


3.3.1 ECR Processes 


It is possible to arrange ECR and ADR processes more generally along a continuum 
from less formal, interest-based negotiation or consensus-based techniques, to more 
formal, adjudicatory arrangements. In consensus-based processes, disputing parties 
work together to develop an agreement that is mutually acceptable. Unless all par- 
ties agree to define consensus as a majority decision, consensus-based techniques 
require that everyone, not just a majority, agree with the outcome or decision (as 
provided for in the Negotiated Rulemaking Acts of 1990 and 1996, mentioned in 
Chapter 2). Moving along the continuum toward quasi-adjudicatory processes, the 
goal of the processes shifts to making a determination about the issues in contro- 
versy, and, as a result, the nature of the techniques used also changes. 

All ECR processes—perhaps with the exception of binding arbitration—are 
based on the idea of negotiation. Negotiation is simply a bargaining process of 
discussion and give-and-take among disputants who want to find a solution to a 
common problem. It can be relatively cooperative, as it is when both sides seek a 
solution that is mutually beneficial (commonly called interest-based or principled 
negotiation), or it can be confrontational (commonly called win-lose or adversarial 
negotiation), when each side seeks to prevail over the other. A discussion of some of 
the more common ECR and ADR techniques, categorized as consensus-based or 
quasi-adjudicatory processes, follows. 


3.3.2 Consensus-Based Processes 


Consensus-based, or consensus-building, processes describe a number of collabora- 
tive decision-making techniques in which a third-party neutral such as a facilitator 
or mediator assists diverse or competing interest groups in reaching an agreement 
on an environmental conflict. Consensus-building processes are typically used to 
foster dialogue, clarify areas of agreement and disagreement, improve the infor- 
mation on which a decision is based, and resolve controversial issues in ways that 
all interests find acceptable. Consensus building typically involves informal, but 
structured, face-to-face interaction among representatives of stakeholder groups 
who hold different viewpoints. The goals are to promote early participation by the 
affected stakeholders; produce sensible and stable policies or decisions that have a 
strong, broad base of support; and reduce the likelihood of subsequent disagree- 
ments or legal challenges. The most common consensus-based processes used in 
environmental conflicts are conflict assessment, or convening; facilitation; media- 
tion; conciliation; negotiated rulemaking; and policy dialogues. 
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3.3.2.1 Conflict Assessment (Convening) 


Conflict assessment, also known as convening, is usually a first step in ECR pro- 
cesses. The goal of conflict assessment is to help identify the issues in controversy, 
the affected stakeholders, and the appropriate form(s) of ECR for handling the 
conflict. The assessment process typically involves multiple steps, beginning with 
conferring among potential stakeholders to evaluate the causes of the conflict and 
to identify the entities and individuals who would be substantively affected by the 
conflict’s outcome. A next step is to assess the stakeholders’ interests and needs, 
identify a preliminary set of relevant issues to be discussed, and evaluate the feasibil- 
ity of using consensus-building or other collaborative processes to address the issues 
in dispute. Other prospective stakeholders are then informed and educated about 
the possible consensus-building ECR processes, so they can determine whether 
they want to participate. The final step of the conflict assessment process is to select 
the ECR technique most appropriate for the conflict. In this step, often called 
process design, a neutral third party recommends or assists in developing a process 
for addressing a particular controversy or dispute. The process designer typically 
interviews representatives of the interested or affected groups to understand their 
perceptions about the conflict, interests in the conflict, and suggestions about use- 
ful ways to handle it. With this information, the designer then reports to the agency 
with recommendations or a plan for handling the dispute. 


3.3.2.2 Facilitation 


Facilitation is a collaborative ADR process in which a neutral party assists a group 
of stakeholders in constructively discussing the issues in controversy. The facilitator 
typically works with participants before and during these discussions to ensure that 
the appropriate persons are at the table, to help the parties set and enforce ground 
rules and agendas, to assist parties in effectively communicating, and to help the 
participants keep on track in working toward their goals. Facilitation may work in 
any number of situations, ranging from scientific seminars to management meet- 
ings to public forums. For example, the Project XL Program at the EPA uses facili- 
tation processes to increase public participation by affected stakeholders in some of 
the agency’s policy-making activities. The Office of Surface Mining Reclamation 
and Enforcement in the Department of the Interior also uses facilitation prior to 
each proposed rulemaking to expand conflict resolution options and reduce the 
future potential use of litigation. 


3.3.2.3 Mediation 


Mediation is a form of facilitated negotiation, where a skilled, impartial third party 
with neither decision-making authority nor the power to impose a settlement assists 
the parties in reaching a voluntary, mutually agreeable resolution to all or some of the 
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disputed issues. (Although facilitation bears many similarities to mediation, neutrals 
or facilitators usually play a less active role than mediators and, unlike mediators, 
often do not see “resolution” as a goal of their work.) Mediation is one of the oldest 
forms of conflict resolution and one of the most common forms of ECR. A mediator 
works with the disputing parties to help them improve communication and analysis 
of the conflict, identify interests, and explore possibilities for a mutually agreeable 
resolution that meets all of the disputants’ interests or needs. The mediator lacks 
power to impose any solution, but rather, must assist the process in ways acceptable 
to the parties and help the disputants design a solution themselves. Typically this 
involves supervising the bargaining, helping the disputants to find areas of common 
ground and understand their alternatives, offering possible solutions, and helping 
parties draft a final settlement agreement. Mediation usually occurs in the context 
of a specific dispute involving a limited number of parties, but mediation procedures 
are also employed to develop broad policies or regulatory mandates and may involve 
dozens of participants representing a variety of interests. Mediation is most often a 
voluntary process, but court orders or statutes mandate its use in some jurisdictions. 


3.3.2.4 Conciliation 


Conciliation involves efforts by a third party to improve the relationship between 
two or more disputants. Generally, the third party works with the disputants to 
correct misunderstandings, reduce fear and distrust, and improve communication 
between the parties in conflict. Conciliation, a standard ADR process generally, is 
not a common ECR technique; however, when used, it typically prepares the dis- 
putants for a future ECR process. 


3.3.2.5 Negotiated Rulemaking 


Negotiated rulemaking (reg-neg), discussed in Chapter 2, is another form of 
ECR that involves efforts by regulatory agencies to design environmental regula- 
tions by first negotiating with interested stakeholders. It is a multiparty consen- 
sus-building process. Federal law requires a thorough conflict assessment before 
the use of reg-neg and the involvement of a skilled, neutral mediator or facili- 
tator during this type of consensus-building ECR process. The Environmental 
Protection Agency was among the first to develop and use negotiated rulemak- 
ing, which is now endorsed and structured by the Negotiated Rulemaking Acts 
of 1990 and 1996 and also used by state agencies as a useful tool with the poten- 
tial to reduce litigation. 


3.3.2.6 Policy Dialogues 


Policy dialogues are generally used to address complex environmental conflicts or 
public policy disputes. In the policy dialogue process, representatives of groups 
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with divergent views or interests are assembled to generate discussion and improve 
communication and mutual understanding. The goal is to explore the issues in 
controversy to see if general recommendations can be developed and to try to reach 
agreement on the policy standard or guidelines the government will propose. Unlike 
the other consensus-based ECR processes discussed above, policy dialogues usually 
do not seek to achieve a full, specific agreement that would bind all participating 
interests. Rather, participants in a policy dialogue may seek to assess the potential 
for developing a full consensus resolution at some later time or may put forward 
general, nonbinding recommendations or broad policy preferences for an agency 
(or other governmental entity) to consider in its subsequent decision making. 


3.3.2.7 Quasi-Adjudicatory Processes 


Quasi-adjudicatory processes supply the disputing parties with an expert opinion 
about the merits of their case, furnish more information about their best alterna- 
tive to a negotiated agreement (BATNA), and provide the disputants with a loop- 
back to negotiation. In theory, the parties can engage more effectively in settlement 
negotiations with the additional information they gain in these processes. Some of 
the most common quasi-adjudicatory processes used in ADR and environmental 
conflicts are early neutral evaluation, minitrials, summary jury trials, settlement 
judges, fact-finding, and arbitration. 


3.3.2.8 Early Neutral Evaluation 


Early neutral evaluation is a quasi-adjudicatory process in which a third-party 
neutral, often someone with specifically relevant legal, substantive, or technical 
expertise, hears informal evidence and arguments from all of the parties involved 
in the dispute and issues a nonbinding report advising them about the strengths 
and weaknesses of their cases. The report may also evaluate the likely reaction of a 
judge or jury if settlement is not reached, provide guidance about an appropriate 
range of outcomes, and assist the parties in narrowing the areas of disagreement or 
in identifying information that may enhance the chances of settlement. 

For example, the Dispute Resolution Service at the Federal Energy Regulatory 
Commission (FERC) has an Enforcement Hotline. The Hotline receives informal 
complaints and questions from the public, and Dispute Resolution Service staff 
attempt to resolve disputes prior to the time a formal proceeding is instituted. 
Hotline assistance can range from clarifying procedural questions to preventing 
natural gas pipelines from cutting off transportation services, resolving tariff and 
other contract disputes, assisting landowners in obtaining restoration of property 
as a result of pipeline construction, and helping wholesale marketers of electricity 
obtain transmission services. The attorney assigned to an inquiry gathers informa- 
tion and consults with other staff and then conducts a type of early neutral evalua- 
tion. Any findings of the hotline are non-binding and advisory only. 


www.urdukutabkhanapk.blogspot.com 


Environmental Law: Changing Public Administration Practices ™ 109 


3.3.2.9 Minitrials and Summary Jury Trials 


Minitrials and summary jury trials are commonly used to resolve litigation over 
complex environmental issues. In a minitrial, parties are generally represented by 
counsel and an agent with the authority to agree to a settlement or decision, for 
example, a chief executive officer (CEO) or agency official. Abbreviated versions of 
the evidence and arguments are presented, after which the decision-making repre- 
sentatives attempt to negotiate a settlement. In a summary jury trial, the disputing 
parties call a jury and present short versions of the evidence and arguments. The jury 
deliberates and makes findings of fact and liability when appropriate, which are then 
released by the judge. The parties are not bound by the jury’s findings, but rather use 
the information to assist with settlement negotiations. Minitrials and summary jury 
trials are alike in that they both serve as a loop-back to future negotiations. 


3.3.2.10 Settlement Judges 


A settlement judge process is similar to minitrials and summary jury trials; how- 
ever, this process is used for litigation that has already reached administrative adju- 
dication. In a settlement judge process, a judge who is different from the presiding 
judge in the case acts as a mediator or neutral evaluator and meets both separately 
and jointly with the parties. If the settlement judge’s efforts do not produce full 
agreement, the case returns to the presiding judge. A settlement judge often plays 
a more authoritative role than a private mediator, by sometimes providing parties 
with specific legal or substantive information and recommendations. 

This settlement judge process is used at the FERC, where administrative law 
judges (ALJs) may act as settlement judges for the purposes of reducing delays in 
the settlement process, providing structure, controlling the pace of negotiations, 
and providing a report to the Commission or the chief ALJ on the likelihood of 
settlement. The settlement judge meets with all parties separately and/or collec- 
tively, looks for common ground, and crafts or suggests solutions. The settlement 
judge may express an opinion based on precedent and the judge’s experience as to 
how the case may be decided by a presiding judge or the Commission if the case 
proceeds to litigation. 


3.3.2.11 Fact-Finding 


Fact-finding is an ADR process that is closely related to nonbinding arbitration. 
In this process, a neutral, called a “fact finder,” receives information and listens to 
arguments presented by the disputants. The fact finder, who may conduct additional 
research to investigate the issues in dispute, evaluates the evidence and submits a 
report that contains findings of fact and sometimes recommendations based on 
those findings. Typically, the fact-finding process is informal, and the recommen- 
dations are nonbinding. Occasionally, disputants use this process to literally define 
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the facts of a case so that all parties can use them in subsequent negotiations. In 
such cases involving environmental issues the disputed facts usually involve highly 
technical scientific or engineering issues and require the fact finder to have subject- 
matter expertise. 


3.3.2.12 Arbitration 


Arbitration is a quasi-adjudicatory process in which the disputants present their 
case to an impartial third party, who then issues an opinion. Entry into arbitration 
can be voluntary or compulsory and an arbitration decision can be binding or non- 
binding. In binding arbitration, the opinion is final and subject to very limited judi- 
cial review. In nonbinding arbitration, the opinion is advisory and can be rejected; 
however, it can also serve as a loop-back to negotiation. Final offer arbitration (also 
called last best offer arbitration) is a variant intended to force the parties to a dis- 
pute to make reasonable offers for settlement. In whole package final offer arbitra- 
tion, the arbitrator must accept one side’s proposal in its entirety. In issue-by-issue 
final offer arbitration, arbitrators cannot modify proposals, but they can select one 
side’s offer on one issue and the other’s on another issue. “Med-arb” is another vari- 
ant. Here, the neutral third party first narrows the issues through mediation and 
then arbitrates those that remain. (See Rosenbloom and Shafritz 1985:Chapter 6, 
for a review in the context of labor relations.) 

These are the major forms of ADR that are prevalent generally and in the envi- 
ronmental policy arena today. The extent to which they are used varies by case, 
agency, and region. Increasingly, courts are referring parties to ADR. Whether 
in court or out of court, environmental law in the form of court decisions, stat- 
utes, administrative regulations, constitutions, treaties, and executive orders has 
changed, and continues to change, public administration practices. 


3.4 Conclusion 


Environmental law, like administrative law, permeates a great deal of public admin- 
istration. Government activity affects the environment, and government agencies are 
responsible for developing, implementing, and enforcing environmental protection 
regulations. At the federal level, executive orders and the National Environmental 
Policy Act of 1969 require agencies to engage in environmental impact studies of 
one kind or another. In addition, a host of agencies, including the EPA, FWS, and 
Departments of the Interior and Agriculture generally, are deeply involved in envi- 
ronmental administration. 

As this chapter documents, environmental litigation is an area in which the 
judiciary’s partnership with public administrative agencies is highly pronounced. 
In this highly litigious arena, the courts have ample opportunity to shape envi- 
ronmental policy and administration, and serve as a major check on the activity 
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of agencies engaged in implementing and enforcing environmental law. Litigation 
in this arena is robust, due in part to the activities of public interest groups, and is 
likely to remain so for the foreseeable future. 

The litigious nature of environmental policy contributes to another facet of the 
partnership between judges and agencies. Environmental conflict resolution is one 
of the most highly developed subsets of ADR precisely because the potential for liti- 
gation, with all its costs, delays, and uncertainties, is so great. In many instances, all 
parties would rather negotiate than enter win-lose litigation in which judges, who 
are experts in law but not necessarily environmental issues, fashion requirements 


that are difficult to change. 
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Chapter 4 


The Individual as 
Client and Customer 
of Public Agencies 








The rise of the administrative state increasingly places individuals in the role of 
clients and customers of government agencies. Government services are so exten- 
sive today that it would be impossible to avoid them entirely, even if one were so 
inclined. No one keeps track of all the services offered by America’s more than 
87,000 governments—federal, state, county, municipal, township, special district, 
school district, and other (U.S. Census Bureau 2002:V). The population’s reli- 
ance on governments for some vital services, such as social security, welfare, public 
education, nutritional assistance, medical treatment, and occupational licensing, 
makes it highly dependent on the government. This reverses the formal consti- 
tutional theory that government depends on “We the people,” who created it. It 
also makes clients and customers subject to manipulation by government agencies. 
The government can attach conditions to the receipt of services, or distribute and 
withhold them selectively. Those obtaining benefits from administrative agencies 
are often served and constrained simultaneously. When the distribution of services 
or the constraints attached to them erode individuals’ constitutional rights, the 
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Constitution becomes highly relevant to clients’ and customers’ encounters with 
public administration.* 


4.1 The Public Administration of Services 
4.1.1 Traditional Public Administration 


Orthodox public administrative theory and practice placed little emphasis on rela- 
tionships with individuals as clients and had virtually no customer orientation at 
all. To little avail, Marshall Dimock, one of the field’s leaders, criticized the ortho- 
doxy in 1936 for not recognizing that 


[t]he customer-satisfaction criterion applies with as much force to gov- 
ernment as to business. In the past the failure of public enterprises 
generally to pay sufficient attention to customer attitudes and citizen 
relations has been the aspect of public administration which is most 
inefficient and open to criticism. ... If the administrator keeps his eyes 
constantly on the end result, namely customer satisfaction, then the 
steps which need to be taken in order to improve the internal adminis- 
tration are usually self-apparent (quoted in Lynn 1996:82, note 4). 


Luther Gulick (1937) was much more reflective of the orthodoxy’s mainstream 
in proposing that administrative organization might be based on the clientele 
served, such as farmers, the poor, or veterans. He noted that such organization can 
simplify and coordinate contact with the consumer of government services, elimi- 
nate duplication, and help centralize information. These advantages would come at 
the cost of specialization and with the potential that the clientele would wield too 
much influence over agency programs. Organization by clientele would also be dif- 
ficult to apply because people belong to overlapping groups; the same person may 
be a farmer, poor, and a veteran. However, even if administration were organized to 
serve clients, efficiency would be its primary goal. In the orthodox paradigm, this 
meant that clients would not be treated as individuals per se; rather, they would be 
standardized insofar as possible and dealt with uniformly. 


‘The scientific management component of the orthodoxy dictated that 
the “goodness” or “badness” of a particular organizational pattern was 





* The distinction between clients and customers is not clear. The new public management and 
reinventing government movements view the public as customers; traditional public adminis- 
tration considers them to be clients. The Random House College Dictionary (1980) lists “cus- 
tomer” as the third meaning of “client,” but does not list “client” in its entry on “customer,” 
which is defined as “a patron, buyer, or shopper.” We use the terms together to cover the full 
range of nuances and encounters with public administration under discussion. 
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a mathematical relationship of “inputs” to “outputs.” Where the latter 
was maximized and the former minimized, a moral “good” resulted. 
Where the situation was reversed, a moral “bad” resulted. Virtue or 
“goodness” was therefore equated with the relationship of these two 
factors, that is “efficiency” or “inefficiency.” Mathematics was trans- 
formed into ethics (Simmons and Dvorin 1977:217). 


Consequently, “[t]he ‘efficiency engineer’ and the ‘administrative analyst’ were 
the men of the hour” and public administration was a matter of “[p]hysical lay- 
out surveys, resource-allocation studies, product quality control, cost control, 
fiscal audit, work simplification through ‘flow-process’ charting and forms (paper- 
work) management” (Simmons and Dvorin 1977:216). It was not people oriented. 
Inevitably, impersonality, or “dehumanization,” which Max Weber (1958:215—216) 
called “the special virtue” of bureaucracy, became pronounced in administrative 
dealings with clients. 

Administrative agencies processing individuals’ applications, claims, and simi- 
lar patterns could make their operations more efficient in the orthodoxy’s terms 
by treating them as standard units rather than as part and parcel of individual 
human beings with varying emotional, economic, health, and other features. Ralph 
Hummel (1977:24-25) explains. 


Bureaucracy is an efficient means for handling large numbers of people. 
“Efficient” in its own terms. It would be impossible to handle large 
numbers of people in their full depth and complexity. Bureaucracy is 
a tool for ferreting out what is “relevant” to the task for which the 
bureaucracy was established. As a result, only those facts in the complex 
lives of individuals that are relevant to that task need to be communi- 
cated between the individual and the bureaucracy. 

To achieve this simplification, the modern bureaucrat has invented 
the “case.” At the intake level of the bureaucracy, individual person- 
alities are converted to cases. Only if a person can qualify as a case, 
is he or she allowed treatment by the bureaucracy. More accurately, a 
bureaucracy is never set up to treat or deal with persons: it “processes” 
only “cases.” 


People are converted from living, breathing human beings into cases when they 
fill out a form soliciting only the information necessary for the administrative deci- 
sion at hand. Impersonality extends to administrative language. Organizations take 
on the features of humans, such as the ability to decide, grant, or deny; people are 
referred to by their organizational attributes, such as “applicant,” “complainant,” or 
“eligible.” Technical language can even term warm, cuddly babies “infant issue.” 
Administrative language also enhances impersonality when it prompts clients to 
turn to third parties, such as attorneys or accountants, to speak on their behalf. 
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Overall, such language reduces both the emotional and conflictual content of cli- 
ents’ and customers’ encounters with administrative agencies. In Hummel’s words: 


The function of bureaucratese is fundamentally to make outsiders 
powerless. Bureaucratic specialized language is specifically designed to 
insulate functionaries from clients, to empower them not to have to 
listen, unless the client first learns the language. For a client who has 
learned the language is a client who has accepted the bureaucrat’s val- 
ues. Language defines both ... the problems we can conceive of and the 
solutions we can think of. Once a client uses the bureaucracy’s language, 
the bureaucrat may be assured that no solutions contrary to his interests 
and power will emerge from the dialogue (Hummel 1977:147). 


Not everyone is equally equipped to be a client or customer of orthodox public 
administration. In an empirical study called Bureaucratic Encounters, Daniel Katz 
et al. (1975:46) found that “[o]verall, about a third of the people with a problem do 
not avail themselves of relevant government services.” Lack of education may be a 
significant factor, as Reinhard Bendix (1964:129) notes. “Access to influence upon 
the administrative process is a problem of increasing importance. ... As rights are 
universalized and governmental activities proliferate, it is less problematic that the 
uneducated citizen is barred from public employment because he cannot qualify, 
than that he may not possess the aptitudes and attitudes needed to obtain reasoned 
consideration of his case by the public authorities.” 

Among this group, some unknown but potentially large proportion are individ- 
uals who have difficulty in dealing with bureaucracy. Victor Thompson (1961:170) 
sought to explain their psychological makeup. 


The bureaucratic culture makes certain demands upon the clients as 
well as upon organization employees. There are many people in our 
society who have not been able to adjust to these demands. To them 
bureaucracy is a curse. They see no good in it whatsoever, but view the 
demands of modem organization as “red tape.” This kind of behavior 
is external to the organization. ... Its source will be found within the 
critic ... not within the organization. 


Thompson (1961:172-173) contended that such individuals have “low powers of 
abstraction,” “need to personalize the world,” and “can rarely enter successfully into 
an impersonal, functional, or bureaucratic relationship.” In their view, “[t]he world 
is peopled only with friends and enemies; it does not have impartial, impersonal 
functionaries” (Thompson 1961:173). They feel powerless in relation to bureaucracy 
and have “no confidence in securing justice through an impersonal, abstract system 
of norms and routines” (Thompson 1961:174). 
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Alvin Gouldner (1952) studied the same phenomenon and was able to gather 
empirical evidence to buttress his conclusions. He found that individuals some- 
times take administrative impersonality personally. Bureaucratic processes are likely 
to be considered red tape when 


the individual’s ego is challenged on two counts: (1) A claim which he 
believes legitimate is not taken “at face value.” He must either supply 
proof or allow it to be investigated. He is, as one remarked, “treated as 
a criminal”—he may feel his worth is questioned, his status impugned. 
(2) Not only are his claims and assertions challenged, but other details 
of his “private life” are investigated. The individual enters the situation 
on “official,” “technical,” or “public” business, and feels that he ends up 
by being investigated as a person (Gouldner 1952:413). 


Scholars disagree on the extent to which particular difficulty in dealing with 
bureaucracy is related to socioeconomic status (see Katz et al. 1975; Rourke 
1978:40). However, it is clear that illiterates in the language of the administra- 
tive transaction, individuals without access to convenient transportation, and those 
who cannot afford processing fees and professional assistance when necessary are 
disadvantaged when dealing with bureaucracy. 

The new public administration movement of the late 1960s and 1970s sought 
to make it easier for members of disadvantaged groups to deal with bureaucracy 
effectively. It called for an emphasis on “client orientation” and “social equity” in 
administrative practice (Frederickson 1971). Two main steps have been taken in 
these directions. 

First, “human services integration” emerged as a strategy for dealing compre- 
hensively with clients’ and customers’ interrelated economic, social, psychologi- 
cal, and health problems. As efforts were made to implement several 1960s’ Great 
Society programs, it became increasingly evident that clients and customers would 
benefit from what is now called “one-stop shopping.” Otherwise, for example, a 
family might have to go to as many as fifteen or so public and nonprofit agencies 
to deal with its problems of economic duress, unemployment, inadequate nutri- 
tion and education, physical and mental health, housing, substance abuse, antiso- 
cial teenage behavior, and responsibility of caring for an elderly parent (Agranoff 
1991:533). Although there is broad agreement that integrating human services is 
the best way of addressing such interrelated problems, developing effective client- 
oriented systems has proven formidable. Agranoff (1991:534) explains: 


Clients do not easily articulate all of their problems. Even if they are 
able to identify all their needs, client advocates face a host of barriers in 
developing access to needed services: incompatible federal and/or state 
eligibility standards or other rules, funding limitations, professional 
dislike of working with certain clients, restrictive agency operating 
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policies, and lack of available services. The agencies present barriers 
because they are usually at separate locations posing distance problems, 
have different intake procedures, and often choose to protect their 
resources by refusing to coordinate with other agencies. To compound 
these problems, agencies are funded by programs that generate these 
barriers, because public policy is addressed to meet single (or related) 
problems that somehow have to be meshed when the service and client 
converge. 


Not surprisingly, despite considerable effort and progress, human services integra- 
tion has remained “an enduring problem” (Agranoff 1991:534). 

Second, the new public administration’s concern for social equity helped pro- 
mote equal employment opportunity and affirmative action in public personnel 
systems. Theories of “representative bureaucracy” propose that a public sector 
workforce drawn from all social segments of the population will have a greater 
capacity to deal effectively with clients from different social groups. (See Krislov 
and Rosenbloom [1981] for a discussion, and Dolan and Rosenbloom [2003] for 
an update.) Although definitive empirical support for this belief is lacking, much 
research and common sense suggests that clients who are members of a minor- 
ity group, such as African Americans, Hispanics, Latinos, Native Americans, or 
gays, will often be better served by administrators drawn from the same group. 
Equal employment opportunity has become central to contemporary public per- 
sonnel management, whereas affirmative action remains controversial and con- 
stitutionally acceptable only in limited circumstances. (See discussion infra and 


Chapter 6.) 


4.1.2 The New Public Management and 
Reinventing Government Movements 


The new public management (NPM) and reinventing government movements 
conceptualize clients as customers and places them at the center of their efforts 
to reform government. The reinvention-oriented National Performance Review 
(NPR) repeatedly called for customer-oriented public administration. In its first 
report, the NPR urged “putting customers first.” 


Effective, entrepreneurial governments insist on customer satisfaction. 
They listen carefully to their customers—using surveys, focus groups, 
and the like. They restructure their basic operations to meet custom- 
ers’ needs. And they use market dynamics such as competition and 
customer choice to create incentives that drive their employees to put 
customers first (Gore 1993:6). 
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Customer satisfaction has become a basic, generic measure of administrative per- 
formance in the NPM. 

This customer orientation leads NPM reformers and reinventers to advocate 
deregulation of the public service and employee empowerment. It considers front- 
line, intake, and street-level personnel to be best situated to adjust agency capabili- 
ties to the needs of specific customers. The George W. Bush administration shared 
the reinventers’ customer focus in calling on government to be “citizen centered” 
and to improve “how it treats the people it serves” (U.S. Office of Management and 
Budget 2002:4). At the same time, though, NPM, reinvention, and presidential 
support for market-like administration necessarily views customers as independent 
individuals who are best able to develop preferences and strategies for satisfying 
them on their own. Consequently, their customer orientation supports the use of 
government vouchers to supply benefits, such as public housing, and the levying of 
user fees to make agencies behave more like market-driven private firms. 

The extent to which federal, state, and local governmental agencies are customer- 
oriented varies widely. Some have made great gains in simplifying clients’ and 
customers’ interactions with government—especially by using contemporary infor- 
mation technology for paperless transactions—whereas others continue to languish 
in red tape and paper-bound processes. Precisely how far a customer focus can be 
taken remains a matter of contention. In the wake of the global financial meltdown 
of 2008, emulating the private sector is no longer seen as an unmitigated virtue 
and the idea of re-regulating some economic sectors gained considerable traction. 
Additionally, there continues to be lingering unease in applying the customer label 
to involuntary relationships with public agencies such as the Internal Revenue 
Service and the Environmental Protection Agency (see Schachter 1995). 


4.2 Constraining Clients: The Problem 
of Conditional Benefits 


Orthodox public administration in the United States had its roots in social control. 
The overall agendas of the civil service reform, Progressive, and scientific manage- 
ment movements had much to do with leadership and authority. These movements 
sought to reorder political and industrial life so that authority not only flowed from 
the top down but also would be insulated from the collective influence of those at 
the bottom, that is, the electorate. Political machines would be destroyed and the 
domain of administrative experts would be shielded from political encroachment. 
Deskilling industrial jobs could not help but weaken workers’ ability to bargain 
with employers at a time when even craft unions faced massive organizational and 
legal barriers (Rosenbloom and Shafritz 1985). The reformers’ main concerns were 
the quality of political leadership and the character of the political culture. The 
Progressives, and to a lesser extent the scientific managers, felt a responsibility for 
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uplifting and moralizing the urban poor and low-level industrial workers. The impact 
of urban immigrants upon American life was of concern to all three movements. 

Eventually, the public administration that developed out of the confluence of 
these three movements became a willing vehicle for constraining clients’ and cus- 
tomers’ constitutional rights. Rights are a means of protecting humanity, dignity, 
and diversity. They do not always mesh well with standardization, impersonality, 
and efficient administrative process. Public administration also embraced a duty to 
moralize and civilize its non-mainstream clients. Sometimes that involved an effort 
to force them to conform at the cost of liberty. For instance, clients and customers 
have been denied social security, welfare, and unemployment compensation bene- 
fits because of their political beliefs, putatively inappropriate cohabitation, refusing 
to live in conventional housing, and refraining from work on Saturdays as a matter 
of religious practice (Rabin 1990:276). Conformity tests of one type or another 
have also been placed on clients and customers seeking occupational licenses. 

As the administrative state expanded, it became a lever for exercising control 
over clients for a variety of policy reasons having little or nothing to do with public 
administration per se. As Charles Reich (1964:746) observed, “when government— 
national, state, or local—hands out something of value, whether a relief check or 
a television license, government’s power grows forthwith; it automatically gains 
such power as is necessary and proper to supervise its largess. It obtains new rights 
to investigate, to regulate, and to punish.” Typically, constraints on clients have 
served one or more of the following purposes: (1) the gathering of information; (2) 
the restriction of benefits to eligible applicants; (3) the promotion of general poli- 
cies, such as equal opportunity; and (4) the deterrence of disloyalty to the political 
system (O’Neil 1966:445). 

The application of controls and constraints was easily assimilated by traditional 
public administration, as Reich (1964:749) notes. 


Broad as is the power derived from largess [i.e., benefits and services], it 
is magnified by many administrative factors when it is brought to bear 
on a recipient. First, the agency granting government largess generally 
has a wide measure of discretion to interpret its own power. Second, the 
nature of administrative agencies, the functions they combine, and the 
sanctions they possess, give them additional power. Third, the circum- 
stances in which the recipients find themselves sometimes make them 
abettors, rather than resisters of the further growth of power. 


Traditionally, clients’ and customers’ encounters with public administration 
were often characterized chiefly by subservience to administrative power. Welfare 
clients, in particular, have been vulnerable to administrative power due to their acute 
dependence on government benefits. The degradation of welfare clients and custom- 
ers is endemic. Opponents of welfare have long worried that benefits undercut labor 
discipline, or the willingness to work. Proponents, by contrast, see welfare as an 
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opportunity to mainstream the poor by correcting their inadequacies, such as lack of 
education and job training (Handler 1990:934). The following description by a wel- 
fare advocate probably captures the essence of a broad range of welfare encounters: 


[I]n the interview booth, they have children’s little plastic chairs for 
clients to sit in and an adult chair for the worker. And so the client, 
like their chin is on the table and the worker is like hovering over them 
shouting. And you know, you take a seat in one of those children’s 
chairs and all of the sudden you're clearly not on the same level as the 
person who’s interrogating you. ... 

I don’t know how many times I went in with somebody and the 
worker felt that they had to explain to me how the person had screwed 
up, and then turn around, you know the way people talk to folks about 
them as if they’re deaf and say, “Isn’t that true. Didn’t I talk to you about 
this? Didn't I tell you you had to turn your form in and if you didn’t 
this would happen? Isn’t that true?” Like they’re totally humiliated. 

. [I]t was so effective that very rarely did the client ... not say, “Yes, 
it’s true.” Even if they hadn't, it was better to say “Yes” than to argue 
that point. They were totally intimidated. And then we had to work on 
trying to build self-esteem, like trying to model how to respond to this 
person who is being totally inhumane and degrading and feeling above 
all as a person receiving the benefits that had no choice; that if you 
really had a choice, you'd have nothing to do with this place ever again. 
But guess what folks, you have to come back here tomorrow, and this is 
how you are treated. You have no choice (White 1990:867). 


Welfare encounters may be extreme, but they are not unique; power is often 
exercised downward over clients and customers. A broad range of constraints has 
been placed on them. Some of these are not particularly controversial, such as pro- 
hibiting licensed medical practitioners from discriminating on the basis of race or 
ethnicity. 

In such cases, the benefit of holding a governmental license can be used as 
leverage for promoting public policies that fall well within the scope constitutional 
authority to regulate business practices and do not compromise individual constitu- 
tional rights. But placing conditions on benefits can also be an avenue for adminis- 
trative intrusion into areas of individual autonomy generally thought to be protected 
by the Constitution. Here, Reich’s examples are particularly enlightening. 


One of the most significant regulatory by-products of government lar- 
gess is power over the recipients’ “moral character.” Some random illus- 
trations will suggest the meaning and application of this phrase. The 
District of Columbia denied a married man in his forties a permit to 
operate a taxi partly because when he was a young man in his twenties, 
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he and a woman had been discovered about to have sexual intercourse in 
his car. Men with criminal records have been denied licenses to work as 
longshoremen and chenangoes [sic] and prevented from holding union 
office for the same reason. A license to operate a rooming house may be 
refused for lack of good character. Sonny Liston [a champion heavy- 
weight boxer] was barred from receiving a license to box in New York 
because of his “bad character.” Louisiana attempted to deny aid to depen- 


dent children if their mothers were of bad character (Reich 1964:747). 


Neither do the constraints stop at morality. Loyalty tests have been imposed 
on clients and customers seeking fishing and drivers licenses, unemployment com- 
pensation, and occupational licenses to be wrestlers and piano sellers, among other 
vocations (Brown 1958:vii, 18, 377). 

To the extent that clients and customers become dependent on a wide array 
of administrative benefits and that conditions can be imposed on obtaining and 
retaining them, government power expands. The government, which has limited 
direct constitutional authority to regulate individual morality, political beliefs 
and activities, and general social behavior, gains substantial indirect authority 
by which it can reach these aspects of individuals’ lives. Even though clients or 
customers are formally free to protect their liberty by abjuring benefits, in many 
cases such a course of action would seriously limit their participation in economic 
and social life. Consequently, benefits are a major means by which government 
both governs and implements public policy. Its power was compounded by tra- 
ditional legal doctrine, which allowed it great discretion in distributing and con- 
ditioning benefits. 


4.3 Clients and Customers in Court: 
The Traditional Response 


The framers of the Constitution could not have anticipated the extent to which 
the population, in the role of clients and customers, would grow dependent on 
governmental benefits and on the agencies that administer them. The Constitution 
offers little direct guidance, and certainly no comprehensive plan, for defining the 
limits of governmental power in this context. Consequently, it has been left to later 
generations to establish what, if any, constitutional protections clients and custom- 
ers would have. 

Until the 1950s, the judiciary was reluctant to hold that the allotment of govern- 
mental largess could be regulated by the Constitution at all. Its primary rationale 
for this approach was the doctrine of privilege. It contained the following premises: 
(1) the government had no constitutional duty or obligation to supply benefits; (2) 
the client or customer accepted benefits voluntarily and without official coercion; 
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(3) the government was therefore largely free to establish the conditions upon which 
clients and customers could receive benefits; and (4) benefits might even be with- 
held in a discriminatory fashion under some circumstances. 

The key to this doctrine was a distinction between rights and privileges— 
“one of the oldest doctrines of American constitutional law” (Smolla 1990:325). 
Whereas natural rights predate government and are protected from government 
infringement by the Constitution, “‘privileges’ are interests created by the grace 
of the state and are dependent for their existence on the state’s sufferance” (Smolla 
1990:326). Consequently, privileges were obtainable solely upon the terms set forth 
by the government. Since clients and customers had no rights to the privileges 
government offered, they lost nothing constitutionally cognizable when privileges 
were withheld or withdrawn. Moreover, for the most part, the judiciary devoted 
little scrutiny and great deference to the government’s rationale for attaching con- 
ditions to public benefits. This was true of both conditions imposed to control the 
client’s or customer’s behavior indirectly in an area that constitutionally could not 
be directly regulated, and also of constraints applied for the sake of administra- 
tive convenience. Clients and customers were almost without any constitutional 
protection regarding the allotment of the government benefits upon which they 
depended. A few examples illustrate these points. 

The Supreme Court embraced the logic of the doctrine of privilege as it per- 
tained to clients and customers in Hamilton v. Regents (1934). At issue was whether 
in establishing a state university, California could require students to enroll in a 
reserve officers training course (ROTC). The students challenging the requirement 
claimed it infringed upon their religious freedom as conscientious objectors to war. 
The Court dismissed their argument in a passage that captures the essence of the 
doctrine of privilege. 


California has not drafted or called them to attend the university. They 
are seeking education offered by the State and at the same time insist- 
ing that they be excluded from the prescribed course solely upon the 
grounds of their religious beliefs and conscientious objections to war, 
preparation for war and military education. ... 

Viewed in the light of our decisions, that proposition must at once 
be put aside as untenable (Hamilton v. Regents 1934:262). 


In Barsky v. Board of Regents (1954:451), the Court held that states had very 
broad powers in placing conditions on privileges: “The practice of medicine in New 
York is lawfully prohibited by the State except upon the conditions it imposes. Such 
practice is a privilege granted by the State under its substantially plenary powers to 
fix the terms of admission.” Consequently, there was nothing in the Constitution 
to prohibit suspending doctors’ medical licenses on the grounds that they had been 
jailed under federal law for refusing to cooperate with an investigation by the U.S. 
House of Representatives Committee on Un-American Activities. In dissent, Justice 
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William O. Douglas protested that there is something very wrong “[w]hen a doctor 
cannot save lives in America because he is opposed to Franco in Spain” (Barsky v. 
Board of Regents 1954:474). But the doctrine of privilege allowed such outcomes. 

Several state court decisions show the breadth of the doctrine of privilege. In 
Wilkie v. O'Connor (1941:618), New York State’s highest court held that a man’s 
old age assistance check could be withheld because “[d]espite all efforts to dis- 
suade him [he] insists upon his right to sleep under an old barn, in a nest of rags 
to which he has to crawl upon his hands and knees.” The court explained, “he has 
no right to defy the standards and conventions of civilized society while being 
supported at public expense. This is true even though some of those conventions 
may be somewhat artificial” (Wilkie v. O'Connor 1941:619). In short, “in accept- 
ing charity, the appellant has consented to the provisions of the law under which 
charity is bestowed” (Wilkie v. O'Connor 1941:620). In Hornstein v. Illinois Liquor 
Control Commission (1952), the Illinois Supreme Court found no difficulty in an 
administrative agency’s effort to force a client to choose between his constitutional 
protection against self-incrimination and the privilege of operating a retail liquor 
business. It declared that “while Hornstein has a constitutional privilege against 
self-incrimination, he has no constitutional right to operate a tavern” (Hornstein v. 
Illinois Liquor Control Commission 1952:358). 

Broad judicial deference to administrators under the doctrine of privilege was 
illustrated in Starkey v. Board of Education (1963). In assessing the constitutionality 
of a rule excluding married public high school students from participating in some 
extracurricular activities but not others, the Supreme Court of Utah reasoned that 


[i]t is not for the courts to be concerned with the wisdom or propriety 
of the resolution as to its social desirability, nor whether it best serves 
the objectives of education, nor with the convenience or inconvenience 
of its application to the plaintiff in his particular circumstances. So 
long as the resolution is deemed by the Board of Education to serve the 
purpose of best promoting the objectives of the school and standards 
for eligibility are based upon uniformly applied classifications which 
bear some reasonable relationship to the objectives, it cannot be said to 
be capricious, arbitrary or unjustly discriminatory (Starkey v. Board of 
Education 1963:270). 


The doctrine of privilege had widespread appeal for at least three reasons. First, 
it had a logical simplicity. From a legal perspective, “If I have no ground for com- 
plaint at being denied a privilege absolutely, it is difficult to see how I can acquire 
such ground merely because the state, instead of denying me a privilege outright, 
offers me an alternative, however harsh” (quoted in O’Neil 1966:445). The greater 
power to deny a benefit altogether can be construed to include the lesser power to 
place conditions upon its receipt. Sometimes this concept is phrased as requiring 
the client to accept the “bitter with the sweet” (see Arnett v. Kennedy 1974). 
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Second, by holding that the allotment of benefits was largely devoid of constitu- 
tional questions, the doctrine of privilege enabled the judiciary to avoid substantial 
involvement in the relationship between public administrators and their clients or 
customers. In this respect, the doctrine of privilege fit nicely with the politically 
dictated post-New Deal requirement that the judiciary acquiesce in the adminis- 
trative state and grant great deference to administrative expertise (see Chapter 1). 
To the extent that judges could avoid entering into the administrative thicket, they 
would be on firmer ground, less likely to transgress into the sphere of executive 
concerns, and more able to manage their caseloads. Finally, the doctrine of privilege 
enabled the judiciary to avoid confrontations with legislators, when the latter were 
the source of the conditions imposed on clients’ benefits. 

Despite its broad appeal, the doctrine of privilege began to break down in the 
1950s and 1960s. By the 1970s, the Supreme Court had dismissed the distinction 
between rights and privileges as “wooden” and basically irrelevant to the scope of 
constitutional rights (Board of Regents v. Roth 1972:571). Since then, clients and 
customers have been able to assert a broad array of equal protection, and substantive 
and procedural constitutional rights in challenging the conditions on which public 
benefits are offered. This has been one of the great historical transformations in U.S. 
constitutional law. It constitutionalized a great deal of public administrative activ- 
ity and fundamentally adjusted the Bill of Rights and Fourteenth Amendment so 
that they would protect the individual in the contemporary administrative state. 


4.4 The Demise of the Doctrine of Privilege 


The doctrine of privilege was eventually rejected for several reasons. Its core logic 
was simplistic. To say that one does not have a right to a benefit hardly compels the 
conclusion that one can be made to sacrifice any of one’s ordinary constitutional 
rights in order to obtain it. Furthermore, the doctrine had zo logical application 
where equal protection rights were involved. As William Van Alstyne (1968:1454) 
explained, “Under that clause, it seemingly makes no difference that the threatened 
interest is a privilege rather than a right. Even a privilege, benefit, opportunity, 
or public advantage may not be granted to some but withheld from others where 
the basis of the classification and difference in treatment is arbitrary.” Logically, 
though, if the Equal Protection Clause could control the distribution of benefits 
among social groups, such as blacks and whites, then it seems to follow that the 
Due Process Clause should prevent the arbitrary or capricious treatment of indi- 
vidual clients or customers. As Justice Robert Jackson said in the context of public 
employment, “The fact that one may not have a legal right to get or keep a gov- 
ernment post does not mean that he can be adjudged ineligible illegally” (Joint 
Anti-Fascist Refugee Committee v. McGrath 1951:185). Politically, the view that the 
distribution of government benefits was not regulated by the Constitution became 
difficult to sustain as more and more people depended on government for old age 
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security, welfare, housing, licenses, higher education, and other benefits. The doc- 
trine also applied to public employees, whose numbers increased very rapidly dur- 
ing the 1960s (see Chapter 6). Abuses were inevitable and eventually they were 
viewed as intolerable by the rights-oriented Supreme Court of the 1950s, 1960s, 
and early 1970s. Three main doctrinal approaches destroyed the doctrine of privi- 
lege and redefined the constitutional rights of clients and customers of the admin- 
istrative state. 


4.4.1 Redefining Equal Protection 


As previously noted, the Equal Protection Clause logically should control the distri- 
bution of benefits to clients and customers of the administrative state. However, some 
judges embraced a radical application of the doctrine of privilege that would allow 
benefits to be withheld on the basis of race (see Fursman v. Chicago 1917), and it was 
not until the 1930s that courts began routinely to extend equal protection to clients 
and customers (and public employees; see Chapter 6). For instance, in Missouri ex 
rel. Gaines v. Canada (1938:349-350), the Supreme Court found it necessary to 
explain that the Equal Protection Clause creates an equal right to privileges. 


The question here is not of a duty of the State to supply legal train- 
ing, or of the quality of the training which it does supply, but of its 
duty when it provides such training to furnish it to the residents of 
the State upon the basis of an equality of right. By the operation of 
the laws of Missouri a privilege has been created for white law stu- 
dents, which is denied to negroes by reason of their race. The white 
resident is afforded legal education within the State; the negro resi- 
dent having the same qualifications is refused it there and must go 
outside the State to obtain it. That is a denial of the equality of legal 
right to the enjoyment of the privilege that the State has set up, and 
the provision for the payment of tuition fees in another State does 
not remove the discrimination. 


Similarly, in cases involving separate pay scales for white and black public school 
teachers, lower courts were at pains to explain why the doctrine of privilege was not 
controlling (Mills v. Lownes 1939; Alston v. School Board 1940). 

It is impossible to say what impact, if any, the doctrine of privilege had on the 
quality (rather than availability) of the benefits offered to clients or customers of 
different racial groups. Historically, the Equal Protection Clause was formally read 
to permit the “separate but equal” treatment of clients and customers based on race 
(Plessy v. Ferguson 1896). In practice, public policy toward clients and customers 
often emphasized “separate,” but not “equal.” The widely held view that the gov- 
ernment was free to offer benefits or not, and upon its own terms and conditions, 
may have contributed to this. According to the doctrine of privilege, ordinarily one 
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could not complain about benefits that were voluntarily accepted. Formal require- 
ments such as separate race-based welfare payments and public-sector pay scales 
were more compatible with the doctrine of privilege than any reading of separate 
but equal. In any case, “When [welfare] programs were enacted in the South, they 
were deliberately discriminatory” against African Americans, whose “[o]ld-age ben- 
efits ... were lower than for whites” and who “were subject to far more social control 
rules, including forced agricultural work” in aid to dependent children programs 
(Handler 1990:935). 

Regardless of how such public policy was rationalized from a constitutional 
perspective, both doctrines—privilege and separate but equal—were rejected at 
about the same time and there does seem to have been a connection. In its famous 
decision in Brown v. Board of Education (1954), the Supreme Court redefined the 
Equal Protection Clause to prohibit racial segregation by law (or state action) in 
public education. Thereafter, equal protection was applied to clients in other con- 
texts as well. 

Brown v. Board of Education (1954) is usually read for its rejection of the sepa- 
rate but equal approach and for opening the door to massive judicial involvement 
in public education. (See Fluckiger 1985:677-680 for a review; see also Missouri v. 
Jenkins 1990, 1995.) In Brown, the Court finessed the right-privilege distinction in 
a way that gave no support to the doctrine of privilege. 


Today, education is perhaps the most important function of state and 
local governments. Compulsory school attendance laws and great 
expenditures for education both demonstrate our recognition of the 
importance of education to our democratic society. It is required in 
the performance of our most basic public responsibilities, even service 
in the armed forces. It is the very foundation of good citizenship. ... 
In these days, it is doubtful that any child may reasonably be expected 
to succeed in life if he is denied the opportunity of an education. Such 
an opportunity, where the state has undertaken to provide it, is a right 
which must be made available to all on equal terms (Brown v. Board of 


Education 1954:493). 


The individual’s opportunity to partake of benefits voluntarily offered by the state 
becomes a “right.” The state, which is not constitutionally obligated to provide 
the benefit in the first place, cannot make it available on terms that breach equal 
protection. The nuance here is at odds with doctrine of privilege cases. Nor could 
Brown be easily confined to public education. Prisons, public hospitals, and other 
public facilities that were racially segregated by law also conveyed unequal status. 
Eventually, public administration became so infused with equal protection require- 
ments and analysis that sustaining the doctrine of privilege against other types of 
constitutional claims would have been extremely difficult. 
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4.4.1.1 Equal Protection Today 
4.41.1.1 Racial and Ethnic Classifications 


Contemporary analysis of clients’ equal protection rights begins with consid- 
eration of the legislative or administrative classification employed. As noted in 
Chapter 1, classifications based on race or ethnicity are “suspect” because they 
would seem to violate the intent of the Equal Protection Clause, which is to 
prohibit governmental policies that treat people differently according to such cat- 
egories. Whether the intent of the policy is invidious (as in the case of traditional 
racial segregation) or benign (as in affirmative action), today all racial or ethnic 
classifications are subject to strict judicial scrutiny, they “must serve a compelling 
governmental interest, and [they] must be narrowly tailored to further that inter- 
est” (Adarand Constructors v. Pena 1995:235). Under the requisite strict scrutiny, 
a heavy burden of persuasion falls on the government, and the judiciary is not 
deferential to its claims. In practice, such scrutiny is frequently “strict in theory, 
but fatal in fact” (Adarand Constructors v. Pena 1995:237). However, at present, 
narrowly tailored race-based remedies for past violations of equal protection and 
the use of race and ethnicity in admission to state universities may be constitu- 
tional (Adarand Constructors v. Pena 1995; United States v. Paradise 1987; Grutter 
v. Bollinger 2003; Gratz v. Bollinger 2003). 

The constitutional treatment of racial and ethnic classifications in the post- 
Adarand period is best explained by the Supreme Court’s decisions in Grutter v. 
Bollinger (2003) and Gratz v. Bollinger (2003), decided the same day and constitut- 
ing something of a “split double header” (Grutter v. Bollinger 2003:348). Grutter 
(2003:333) accepted the University of Michigan Law School’s determination that, 
“based on its experience and expertise ... a ‘critical mass’ of underrepresented 
minorities is necessary to further its compelling interest in securing the educational 
benefits of a diverse student body.” The decision focused on the constitutionality of 
race- and ethnicity-conscious admissions policies at a top ranked law school with 
many more qualified applicants than seats available. However, its language hinted 
at the possibility that race- and ethnicity-conscious policies might be appropriate in 
other contexts, including public employment: “In order to cultivate a set of leaders 
with legitimacy in the eyes of the citizenry, it is necessary that the path to leadership 
be visibly open to talented and qualified individuals of every race and ethnicity” 
(Grutter v. Bollinger 2003:332). 

Having accepted that diversity in legal education can be a compelling gov- 
ernmental interest, the Court turned to the requirement that race- and ethnicity- 
conscious policies be narrowly tailored. It identified the following criteria: 


1. “[A] race-conscious admissions program cannot use a quota system—it cannot 
“insulate each category of applicants with certain desired qualifications from 
competition with all other applicants.” 
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2. There must be an “individualized consideration” of each applicant, that is, 
race or ethnicity cannot operate as the sole determinant of his or her status. 

3. The policy must give “serious, good faith consideration of workable race-neu- 
tral alternatives that will achieve” the government’s compelling interest. 

4, “[A] race-conscious admissions program [can]not unduly harm members of 
any racial group. Even remedial race-based governmental action generally 
‘remains subject to continuing oversight to ensure that it will work the least 
harm possible to other innocent persons competing for the benefit.” 

5. “[R]ace-conscious admissions policies must be limited in time. This require- 
ment reflects that racial classifications, however compelling their goals, are 
potentially so dangerous that they may be employed no more broadly than 
the interest demands. Enshrining a permanent justification for racial pref 
erences would offend this fundamental equal protection principle. ... [All 
governmental use of race must have a logical end point.” Termination can be 
based on time—set at 25 years in Grutter—or the achievement of the policy’s 
goal, such as self-sustaining diversity in the absence of race- and ethnicity- 
conscious measures due to equalization of educational opportunity through- 
out the society. 


In setting forth these criteria for narrow tailoring, the Court did not have occa- 
sion to identify two more. Race- and ethnicity-conscious policies must include a 
waiver provision to guarantee that a governmental organization is never forced to 
admit, hire, or promote someone who is not qualified. They must also be propor- 
tionally related to the demographic composition of the affected population. 

Gratz involved the University of Michigan’s undergraduate admissions to the 
College of Literature, Science, and the Arts. The Court accepted the premise that 
diversity in undergraduate education, like that in legal education, could be a com- 
pelling governmental interest. However, it found the university’s undergraduate 
race- and ethnicity-conscious program constitutionally defective in violation of 
narrow tailoring. Specifically, the Court found that “[t]he current LSA [College of 
Literature, Science, and the Arts] policy does not provide ... individualized consid- 
eration. The LSA’s policy automatically distributes 20 points to every single appli- 
cant from an ‘underrepresented minority’ group, as defined by the University. The 
only consideration that accompanies this distribution of points is a factual review 
of an application to determine whether an individual is a member of one of these 
minority groups” (Gratz v. Bollinger 2003:271-272). In response to the university’s 
claim that the volume of applicants made individualized determination very dif 
ficult, if not impossible, the Court said “... the fact that the implementation of a 
program capable of providing individualized consideration might present adminis- 
trative challenges does not render constitutional an otherwise problematic system” 
(Gratz v. Bollinger 2003:273). In short, administrative convenience cannot trump 
constitutional law. 
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Grutter and Gratz were both closely decided (5—4 and 6-3, respectively) with a 
number of concurring and dissenting opinions. However, the key points of conten- 
tion did not involve the structure of contemporary equal protection analysis per 
se, but rather whether (1) diversity constituted a compelling governmental inter- 
est, (2) the majority violated strict scrutiny by being overly deferential to the law 
school, (3) the plaintiffs in Gratz had standing to sue, and (4) the undergraduate 
admissions policy unconstitutionally insulated minority applicants from competi- 
tion with nonminorities. Consequently, it is reasonably safe to assume that for the 
foreseeable future, equal protection cases involving racial and ethnic classifications 
will continue to trigger strict scrutiny and narrow tailoring. 


4.4.1.1.2 Gender: “Quasi-Suspect” Classifications 


Classifications based on gender are subject to a weaker test. They “must serve 
important governmental objectives and must be substantially related to achieve- 
ment of those objectives” (Craig v. Boren 1976:197). Such classifications are subject 
to a heightened judicial review requiring the government to be “exceedingly persua- 
sive” in justifying their use (United States v. Virginia 1996:556). Examples involv- 
ing clients or customers include a Social Security formula aimed at compensating 
women for past discrimination (upheld in Califano v. Webster 1977), a policy of not 
admitting men to a state university nursing school (found to be unconstitutional in 
Mississippi University for Women v. Hogan 1982), and Virginia Military Institute's 
male-only policy (ruled unconstitutional in United States v. Virginia 1996). 


4.4.1.1.3 Nonsuspect Classifications 


Classifications based on factors other than race, ethnicity, or gender such as age, 
residency, wealth, and marital status are ordinarily nonsuspect. They are frequently 
used in the administration of public benefits and will generally be constitutional 
if they meet a “rational basis test.” The Supreme Court explained the underlying 
logic and requirements of this test in Romer v. Evans (1996:631): “The Fourteenth 
Amendment’s promise that no person shall be denied the equal protection of the 
laws must coexist with the practical necessity that most legislation classifies for one 
purpose or another, with resulting disadvantage to various groups or persons. ... 
We have attempted to reconcile the principle with the reality by stating that, if a 
law neither burdens a fundamental right nor targets a suspect class, we will uphold 
the legislative classification so long as it bears a rational relation to some legitimate 
end.” The judiciary exercises ordinary scrutiny in such cases, which is to say that it 
grants considerable deference to the government’s rationale for using the classifica- 
tion. In practice, the client or customer challenging a nonsuspect classification will 
face a considerable burden in showing that it fails to serve a legitimate governmen- 
tal purpose in a rational way. 
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If nonsuspect classifications burden a fundamental right, a stricter test is used. 
The government will have to show both a compelling interest and that the classifica- 
tion is narrowly drawn to further that interest. For instance, in Shapiro v. Thompson 
(1969), the Supreme Court held that policies requiring indigents to reside within a 
state for at least a year in order to qualify for welfare benefits created a durational 
residency classification that, in the absence of a compelling governmental interest, 
unconstitutionally interfered with the right to travel interstate. The Court voided 
a related approach to deter welfare recipients from moving to California in Saenz 
v. Roe (1999). The same logic applies to other benefits. New residents cannot be 
barred from schools, parks, or libraries; neither can services be apportioned accord- 
ing to past tax contributions to the state (see Zobel v. Williams 1982). Additionally, 
a provision stripping a nonsuspect class, such as homosexuals, of legal protections 
will be unconstitutional because it serves no legitimate state purpose (see Romer v. 
Evans 1996). However, because benefits such as public education are not in them- 
selves fundamental rights under the Constitution, classifications based on nonsus- 
pect factors, including wealth and residency, are not unconstitutional even when 
they are associated with disparities in the quality of public schools (San Antonio 
Independent School District v. Rodriguez 1973). 

Finally, public policies that classify clients or customers on the basis of alienage 
are treated differently at the federal and nonfederal levels. Because the federal govern- 
ment has broad authority over immigration and naturalization, its classifications of 
aliens typically face a rational basis test. Such classifications by state and local govern- 
ments, by contrast, are apt to be subject to strict scrutiny. State policies conditioning 
welfare or educational benefits on citizenship are likely to be unconstitutional, as 
are efforts to bar illegal aliens from public schools (Plyler v. Doe 1982). However, 
aliens may be treated differently from citizens when a political function, such as law 
enforcement, is involved (see Cabell v. Chavez-Salido 1982). 


4.4.2 Unconstitutional Conditions: Protecting 
Clients’ and Customers’ Substantive Rights 


The relevance of the right-privilege distinction to public administrative practice 
was also seriously weakened by the judiciary’s application of the doctrine of uncon- 
stitutional conditions to the receipt of public benefits. The doctrine’s essence has 
been summarized as follows: “The unconstitutional conditions doctrine attempts 
to set limits on any government's ability to regulate its citizens’ conduct through 
disbursement of benefits. The doctrine states that federal, state, and local govern- 
ments may not accomplish indirectly, either through the distribution of benefits or 
by other means, a result that would be unconstitutional were it mandated directly” 
(Bogle 1994:193). Although it dates back to the mid-nineteenth century (Bogle 
1994:193), its logic was perhaps most clearly articulated by the Supreme Court 
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during the period of judicial opposition to the administrative state. In Frost & Frost 
Trucking Co. v. Railroad Commission (1926:593-594) the Court said, 


It would be a palpable incongruity to strike down an act of state legisla- 
tion which, by words of express divestment, seeks to strip the citizen of 
rights guaranteed by the federal Constitution, but to uphold an act by 
which the same result is accomplished under the guise of a surrender 
of a right in exchange for a valuable privilege which the state threatens 
otherwise to withhold. ... If the state may compel the surrender of one 
constitutional right as a condition of its favor, it may, in like manner, 
compel a surrender of all. 

It is inconceivable that guarantees embedded in the Constitution of 
the United States may thus be manipulated out of existence. 


Unlike equal protection analysis, which is confined to one right, the doctrine of 
unconstitutional conditions can encompass a broad range of constitutional protec- 
tions. Since its reinvigoration in the 1960s, it has promoted substantial constitu- 
tionalization of public administration by affording clients and customers an array 
of new rights. 

The modern case law began with Sherbert v. Verner (1963), in which the 
Supreme Court used the unconstitutional conditions doctrine to strike at the core 
of the right-privilege distinction. Sherbert, a Seventh-day Adventist, lost her pri- 
vate-sector employment when she refused to accept a schedule requiring her to 
work on Saturday. Not being able to find other suitable work, she filed a claim 
for benefits under the South Carolina Unemployment Compensation Act. The 
“Employment Security Commission ... found that [Sherbert’s] restriction upon 
her availability for Saturday work brought her within the provision disqualifying 
for benefits insured workers who fail, without good cause, to accept ‘suitable work 
when offered’” (Sherbert v. Verner 1963:401). The commission’s administrative rul- 
ing was sustained by the South Carolina Supreme Court on the basis of the doc- 
trine of privilege. It “held specifically that [Sherbert’s] ineligibility infringed on no 
constitutional liberties because ... [the commission’s] construction of the statute 
‘places no restriction upon [her] freedom of religion nor does it in any way prevent 
her in the exercise of her right and freedom to observe her religious beliefs in accor- 
dance with the dictates of her conscience” (Sherbert v. Verner 1963:401). The U.S. 
Supreme Court took a much different approach. 

First, it reasoned that denying Sherbert benefits did in fact infringe upon her 
free exercise of religion: “The ruling forces her to choose between following the 
precepts of her religion and forfeiting benefits, on the one hand, and abandon- 
ing one of the precepts of her religion in order to accept work, on the other hand. 
Governmental imposition of such a choice puts the same kind of burden upon the 
free exercise of religion as would a fine imposed against appellant for her Saturday 
worship” (Sherbert v. Verner 1963:404). This view was radically different from that 
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typically expressed in doctrine of privilege cases and is not easily squared with 
the Court’s ruling in Hamilton v. Regents (1934), mentioned previously. Clearly, in 
Sherbert, the Court was taking the constitutional law regarding clients’ and cus- 
tomers’ rights in a new direction. 

Second, the Court completely rejected the notion that the distinction between 
rights and privileges had any bearing on the matter. 


Nor may the South Carolina court’s construction of the statute be saved 
from constitutional infirmity on the ground that unemployment com- 
pensation benefits are not appellant’s “right” but merely a “privilege.” It 
is too late in the day to doubt that the liberties of religion and expres- 
sion may be infringed by the denial of or placing of conditions upon a 
benefit or privilege. ... [T]o condition the availability of benefits upon 
[Sherbert’s] willingness to violate a cardinal principle of her religious 
faith effectively penalizes the free exercise of her constitutional liberties 


(Sherbert v. Verner 1963:404—406). 


Such an abridgment could withstand constitutional scrutiny only if, under strict 
judicial scrutiny, the state could show that its policy served a “compelling state 
interest,” which it was unable to do (Sherbert v. Verner 1963:406). 

Public managers may find application of the unconstitutional conditions doc- 
trine frustrating. The Court seems as apt to uphold the constitutionality of con- 
ditions as to overturn them, but it has not articulated a clear theory explaining 
its decision making (Baker 1990:1200, 1203; Bogle 1994; Sullivan 1989; Epstein 
1988.) Nevertheless, Baker (1990:1202—1203) finds a structure to the Court’s deci- 
sion making under the doctrine of unconstitutional conditions. 


In cases in which the Court concluded that the challenged condition 
was impermissible, it typically found (1) that the condition operated 
as a “fine,” “penalty,” “burden,” or “impingement” on the exercise of a 
constitutional right other than equal protection; and (2) that the gov- 
ernment’s interest in the condition was insufficiently “compelling” to 
justify the burden on the right. In contrast, in cases in which the Court 
concluded that the condition was permissible, it uniformly found (1) 
that the condition did not burden or impinge upon any constitutional 
right, and (2) that there was, in any case, a “rational basis” for the 
condition. 

In reaching its result in each case, the Court’s first determina- 
tion—whether the condition impinges on or burdens a constitutional 
right—is virtually dispositive. Whether the challenge is brought under 
the equal protection clause or under another constitutional provision, 
the Court has explicitly applied a two-step test in which it inquires (1) 
whether the condition at issue impinges on, burdens, or penalizes the 


www.urdukutabkhanapk.blogspot.com 


136 m Public Administration and Law, Third Edition 


exercise of a constitutional right; and (2) whether the condition is justi- 
fied by a “compelling state interest” (when the answer to (1) is “yes”) or 
a “rational basis” (when the answer to (1) is “no”). In applying the test, 
the Court has never found the State’s interest sufficiently compelling to 
justify a condition that burdens a constitutional right. The Court has 
always been able to find a rational basis for conditions that impose no 
such burden. 


For example, the Court broadened the basic rule of Sherbert in three cases. 
First, in Thomas v. Review Board (1981), it held that a Jehovah’s Witness who quit 
his job rather than make weaponry could not be denied unemployment benefits on 
the ground that he voluntarily left work for personal reasons. The Court reiterated 
the core principle that “[w]here the state conditions receipt of an important ben- 
efit upon conduct proscribed by a religious faith, or where it denies such a benefit 
because of conduct mandated by religious belief, thereby putting substantial pres- 
sure on an adherent to modify his behavior and to violate his beliefs, a burden on 
religion exists” (Thomas v. Review Board 1981:717-718). 

Next, in Hobbie v. Unemployment Appeals Commission (1987), the Court 
extended the Sherbert-Thomas principle to situations in which it is the employee’s 
action, rather than the employer’s, that causes her to quit. It found no constitutional 
distinction between Hobbie’s unwillingness to work her assigned schedule after she 
converted to Seventh-day Adventism and Sherbert’s refusal to work the new hours 
given to her by her employer. Third, in Frazee v. Illinois Department of Employment 
Security (1989), the Court held that benefits could not be withheld from someone 
who refused to work on Sunday for religious reasons on the basis that he was not a 
member of any organized religious group. 

Moving beyond the First Amendment, in Turner v. Department of Employment 
Security (1975), the Court found unconstitutional a Utah statute that made preg- 
nant women ineligible for unemployment compensation twelve weeks before their 
expected delivery date and for six weeks after giving birth. The law was constitution- 
ally infirm because its irrebuttable presumption that women were unable to work 
at that stage of pregnancy interfered with their Fourteenth Amendment personal 
right of freedom of choice in matters of procreation. By contrast, in Wyman v. James 
(1971:326), the Court found no constitutional violation in a state’s conditioning 
Aid to Families with Dependent Children benefits on the recipient’s agreement to 
allow social workers periodically to visit her home. It “conclude[d] that the home 
visitation as structured by the ... statutes and regulations is a reasonable admin- 
istrative tool; that it serves a valid and proper administrative purpose; ... that it is 
not an unwarranted invasion of personal privacy; and that it violates no right guar- 
anteed by the Fourth Amendment.” However, more intrusive administrative prac- 
tices, such as unannounced warrantless nighttime searchers of welfare recipients’ 
homes, would almost certainly violate privacy rights (see Parrish v. Civil Service 
Commission 1967). 
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Supreme Court decisions regarding clients’ and customers’ constitutional 
rights in contexts other than public assistance focus more on the structure of the 
specific right involved. As discussed in Chapter 3, in “takings” cases, the state is 
not required to show a compelling interest for infringing on property rights by 
attaching conditions to building permits; rather, the test is whether the conditions 
serve a legitimate governmental interest, bear an essential nexus to that interest, 
and are roughly proportional to the impact of the proposed development of the 
property (Nollan v. California Costal Commission 1987; Dolan v. City of Tigard 
1994). In Rosenberger v. Rector and Visitors of the University of Virginia (1995), the 
Court held that once the university had created a limited public forum for expres- 
sion, it violated the First and Fourteenth Amendments by withholding a subsidy 
from a student publication that contained religious messages. The prohibited 
viewpoint discrimination was not justified by scarce resources nor required by the 
Establishment Clause. By contrast, the Court upheld the constitutionality of drug- 
testing regimes for public school students as a condition of participating in extra- 
curricular activities, such as sports and the Future Farmers of America and the 
Future Homemakers of America (Vernonia School District 47] v. Acton 1995; Board 
of Education of Independent School District No. 92 of Pottawatomie County v. Earls 
2002; see Chapter 5). Although the Fourth and Fourteenth Amendments control 
such drug testing, the Court found that the policies and procedures involved were 
reasonable and, therefore, not unconstitutional. 

The uneven quality of the case law notwithstanding, since the Supreme Court’s 
decision in Sherbert in 1963, the substantive constitutional rights of clients and 
customers of the administrative state have been strengthened considerably by the 
judiciary’s application of the doctrine of unconstitutional conditions to the receipt 
of public benefits. Clients and customers now have substantial protections under 
the First, Fourth, Fifth, and Fourteenth Amendments that they lacked at an ear- 
lier time. Consequently, constitutional law has become far more important in the 
administration of many programs. 


4.4.3 The “New Property”: Expanding Clients’ and 
Customers’ Rights to Procedural Due Process 


Treating public benefits as a form of property protected by the Due Process Clause 
was a third development contributing to the demise of the doctrine of privilege 
and to the constitutionalization of much public administrative action. The case 
for treating welfare, occupational licenses, franchises, public employment, govern- 
ment contracts, subsidies, and the use of public resources and services as property 
was most influentially put forth by Charles Reich in his classic article, “The New 
Property” (1964). Reich observed that: 
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The valuables dispensed by government take many forms, but they 
all share one characteristic. They are steadily taking the place of tra- 
ditional forms of wealth—forms which are held as private property. 
Social insurance substitutes for savings; a government contract replaces 
a businessman’s customers and goodwill. The wealth of more and more 
Americans depends upon a relationship to government. Increasingly, 
Americans live on government largess—allocated by government on its 
own terms, and held by recipients subject to conditions which express 


“the public interest” (Reich 1964:733). 


From an economic perspective, public benefits are functionally similar to com- 
mon law property, such as land and personal belongings, and to such longstanding 
governmentally created property interests as copyrights, patents, limited liabil- 
ity, and broadcast frequencies. The individual needs them to survive and thrive. 
Legally, however, public benefits were too vulnerable to government regulation and 
deprivation to serve as the functional equivalent of traditional property. They could 
not guard “the troubled boundary between individual man and the state” (Reich 
1964:733). Reich’s powerful conclusion was that: 


If the individual is to survive in a collective society, he must have protec- 
tion against its ruthless pressures. There must be sanctuaries or enclaves 
where no majority can reach. To shelter the solitary human spirit does 
not merely make possible the fulfillment of individuals; it also gives the 
society the power to change, to grow, and to regenerate, and hence to 
endure. These were the objects which property sought to achieve, and 
can no longer achieve. The challenge of the future will be to construct, 
for the society that is coming, institutions and laws to carry on this 
work. Just as the Homestead Act was a deliberate effort to foster indi- 
vidual values at an earlier time, so we must try to build an economic 
basis for liberty today—a Homestead Act for rootless twentieth century 
man. We must create a new property (Reich 1964:787). 


The Supreme Court heard Reich’s call. In the transformational case of 
Goldberg v. Kelly (1970), it extended procedural due process protections to wel- 
fare benefits. 

John Kelly, a resident of New York City, received Home Relief assistance after 
he was disabled in a vehicle accident. In December 1967, his caseworker told him 
to move into a welfare hotel, the Barbara Hotel. Kelly did so, but later left because 
it was filled with drug addicts (Law 1990:807). He believed that he was sent to the 
hotel not for his own best interests, but because his caseworker was receiving kick- 
backs from it (Law 1990:807). In January 1968, his benefits were cut off because 
“he had violated his caseworker’s instructions to move to the Barbara Hotel and 
remain there or suffer immediate termination” (Law 1990:807). Other plaintiffs 
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in the suit included a man who lost his assistance for refusing treatment for drug 
addiction even though he contended he did not use drugs, and a woman whose 
benefits were cut off because she refused to help the city department of social ser- 
vices sue her estranged husband. Kelly and the other plaintiffs maintained that they 
were constitutionally entitled to an evidentiary hearing before termination of their 
benefits. The Supreme Court agreed. 

First, the Court struck at the right-privilege distinction. 


Such benefits are a matter of statutory entitlement for persons qualified 
to receive them. Their termination involves state action that adjudicates 
important rights. The constitutional challenge cannot be answered by 
an argument that public assistance benefits are “a ‘privilege’ and not a 
‘tight’” Relevant constitutional restraints apply as much to the with- 
drawal of public assistance benefits as to disqualification for unemploy- 
ment compensation [citing Sherbert] (Goldberg v. Kelly 1970:262). 


Importantly for the development of constitutional theory, the Court relied on 
Reich’s work in noting that “[i]t may be realistic today to regard welfare entitle- 
ments as more like ‘property’ than a ‘gratuity. Much of the existing wealth in this 
country takes the form of rights that do not fall within traditional common-law 
concepts of property” (Goldberg v. Kelly 1970:262, note 8). 

Next the Court held that “[t]he extent to which procedural due process must be 
afforded the recipient is influenced by the extent to which he may be ‘condemned 
to suffer grievous loss’ ... and depends upon whether the recipient’s interest in 
avoiding that loss outweighs the governmental interest in summary adjudication” 
(Goldberg v. Kelly 1970:262-263). Under the circumstances, in which Kelly might 
be deprived of “the very means by which to live while he waits” for the opportu- 
nity for a post-termination hearing, the Court considered his interests dominant 
(Goldberg v. Kelly 1970:264). 

In fact, the Court granted little credence to the administrative values opposing 
a pre-termination hearing. 


Moreover, important governmental interests are promoted by affording 
recipients a pre-termination evidentiary hearing. From its founding the 
Nation’s basic commitment has been to foster the dignity and well-being 
of all persons within its borders. We have come to recognize that forces 
not within the control of the poor contribute to their poverty. ... 
Appellant [i.e., the government] does not challenge the force of 
these considerations but argues that they are outweighed by counter- 
vailing governmental interests in conserving fiscal and administrative 
resources. These interests, the argument goes, justify the delay of any 
evidentiary hearing until after discontinuance of the grants. ... 
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We agree with the District Court, however, that these govern- 
mental interests are not overriding in the welfare context. ... Much 
of the drain on fiscal and administrative resources can be reduced 
by developing procedures for prompt pre-termination hearings and 
by skillful use of personnel and facilities. ... As the District Court 
correctly concluded, “[t]he stakes are simply too high for the welfare 
recipient, and the possibility for honest error or irritable misjudgment 
too great, to allow termination of aid without giving the recipient a 
chance ... to be fully informed of the case against him so that he may 
contest its basis and produce evidence in rebuttal” (Goldberg v. Kelly 
1970:264-266). 


The Court not only rejected the administrative rationale for denying a pre-termina- 
tion hearing, it also read the administrators a lesson in its version of basic American 
political values. 

Goldberg v. Kelly was remarkable in that only a few decades earlier its result 
would have been unthinkable. Its revolutionary constitutionalization of the admin- 
istration of entitlements was not lost on a dissenting Justice Hugo Black: “The 
Court ... relies upon the Fourteenth Amendment and in effect says that the fail- 
ure of the government to pay a promised charitable installment to an individual 
deprives that individual of is own property, in violation of the Due Process Clause. 
... It somewhat strains credulity to say that the government’s promise of charity to 
an individual is property belonging to that individual when the government denies 
that the individual is honestly entitled to receive such a payment” (Goldberg v. 
Kelly 1970:275). Black, who once employed Reich as his law clerk, was concerned 
that the decision would add substantially to the burdens and expenses of welfare 
administration. Appointed by President Franklin Roosevelt during the tumultuous 
New Deal period, he noted that the administrative state was “a new experiment for 
our Nation” that should not be encumbered by overburdening judicial regulation 
(Goldberg v. Kelly 1970:279). 

After the Court’s decision in Goldberg v. Kelly, procedural due process was 
extended to other forms of new property, including eviction from public housing, 
discontinuation of municipal services, drivers’ licenses, professional licenses, and 
public education (Herz 1993:1674; Houseman 1990:833). 

Goldberg established that procedural due process applies to the deprivation of 
new property benefits during the period for which they are offered. However, it 
did not establish an enduring formula for determining what procedural due pro- 
cess requires in specific cases. This was achieved in Mathews v. Eldridge (1976). 
At issue was whether the Due Process Clause requires that an opportunity for an 
evidentiary hearing be afforded prior to the termination of social security disability 
benefits. The Supreme Court set forth a framework for procedural due process that 
has been widely used ever since. 
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[I]dentification of the specific dictates of due process generally 
requires consideration of three distinct factors: first, the private inter- 
est that will be affected by the official action; second, the risk of an 
erroneous deprivation of such interest through the procedures used, 
and the probable value, if any, of additional or substitute procedural 
safeguards; and finally, the Government’s interest, including the func- 
tion involved and the fiscal and administrative burdens that the addi- 
tional or substitute procedural requirement would entail (Mathews v. 


Eldridge 1976:335). 


In applying these factors to Eldridge’s suit, the Court concluded that a pre- 
termination hearing was not required. First, the individual’s interests were miti- 
gated by the facts that elaborate post-termination procedures existed for recouping 
benefits, and that unlike the welfare payments in Goldberg, “[elligibility for dis- 
ability benefits ... is not based on financial need” (Mathews v. Eldridge 1976:340). 
Second, the Court considered the pre-termination procedures, which involved 
gathering information through a detailed questionnaire, to be reasonably fair and 
reliable. Finally, the Court pointed to the strong public interest in not burden- 
ing the administrative process with costly “judicial-type procedures” (Mathews v. 
Eldridge 1976:348). Justice Brennan, who wrote the decision in Goldberg, dissented 
in an opinion joined by Justice Thurgood Marshall. He viewed the majority as giv- 
ing short shrift to the individual’s interests because the denial of disability benefits 
may cause considerable hardship, as was true in Eldridge’s case. 

The Mathews v. Eldridge framework has been applied in a wide range of circum- 
stances, including public benefits generally, public employment (see Chapter 6), 
civil forfeitures of real property (United States v. James Daniel Good Real Property 
1993), and even the procedural due process rights of citizens held as enemy combat- 
ants (Hamdi v. Rumsfeld 2004). Its underlying assumption is that more procedure 
generally reduces erroneous decision making. With this assumption in mind, the 
Mathews’ balancing approach is not only used to determine whether pretermina- 
tion evidentiary hearings are required, but also how much process is due one who is 
injured by public administrative action. Possible procedural requirements run the 
gamut from an informal give and take between an administrator and a client or 
customer to a trial-like hearing. Ata minimum, notice and opportunity to respond 
at some point are typically required when people are losing their new property 
interests. It is important to note that the Goldberg-Mathews approach applies to 
the termination of benefits during the term for which they were offered, but not to 
their expiration. In other words, if a driver’s license or other benefit is revoked or 
suspended, procedural due process is relevant; when the benefit expires, however, 


it is not. 
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4.5 A Constitutional Limit to Clients’ and 
Customers’ Interests in Public Benefits 


The federal courts have been careful not to declare that there is a constitutional 
right to public benefits per se. Clients’ and customers’ rights are triggered only 
after a government offers a benefit. There is no federal constitutional right to public 
education, welfare, housing, and so forth. New property, as Justice Black pointed 
out in Goldberg, is created by the government. “Entitlements” are not created by 
the Constitution. This fundamental principle was well illustrated in DeShaney v. 
Winnebago County Department of Social Services (1989). 

The tragic case involved a father’s severe abuse of his young son. The county 
Department of Social Services (DSS) was aware of the abuse and took ineffective steps 
to prevent or reduce it. Eventually, the father beat the boy so badly that he caused per- 
manent brain damage and irreversible, profound mental retardation. Upon learning 
this, the caseworker said, “I just knew the phone would ring some day and Joshua would 
be dead” (DeShaney v. Winnebago County Department of Social Services 1989:209). 

The Supreme Court emphatically held that no constitutional claim against the 
DSS could be made on behalf of Joshua: “[t]he most that can be said of the state 
functionaries in this case is that they stood by and did nothing when suspicious 
circumstances dictated a more active role for them”: 


[Nothing in the language of the Due Process Clause itself requires 
the State to protect the life, liberty, and property of its citizens against 
invasion by private actors. The Clause is phrased as a limitation on the 
State’s power to act, not as a guarantee of certain minimal levels of 
safety and security. It forbids the State itself to deprive individuals of 
life, liberty, or property without “due process of law,” but its language 
cannot fairly be extended to impose an affirmative obligation on the 
State to ensure that those interests do not come to harm through other 
means. ... 

[T]he Due Process Clauses generally confer no affirmative right to 
governmental aid, even where such aid may be necessary to secure life, 
liberty, or property interests of which the government itself may not 
deprive the individual (DeShaney v. Winnebago Department of Social 
Services 1989:195—-196, 203). 


Justices Brennan, Marshall, and Blackmun cast dissenting votes in DeShaney. 
Brennan, joined by the others, would have decided the case on the basis that the 
DSS became responsible for the boy’s welfare when it substantially engaged his case. 
Blackmun added separately that the majority’s effort “to draw a sharp and rigid line 
between action and inaction” was “formalistic” and inappropriate (DeShaney v. 
Winnebago Department of Social Services 1989:270). But that is one line that governs 
public benefits. 
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Another is the extent to which the implementation or enforcement of a ben- 
efit depends on administrative discretion. Town of Castle Rock v. Gonzales (2005) 
also involved tragic circumstances. Jessica Gonzales had obtained a restraining 
order against her estranged husband requiring him not to disturb her or their three 
daughters or go within 100 yards of their house. Nevertheless, at about 5:30 p.m. 
he picked up the girls from their home, without prior notice or arrangement, and 
took them to an amusement park. Gonzales called the police at 7:30 p.m. and 
showed the restraining order to the officers who arrived. They told her to call back 
at 10 p.m. if the girls did not return home. After a phone conversation with her 
husband at about 8:30 p.m., she called the police again and was told to wait until 
10 p.m. to see if the girls returned. She called back at about 10:10 p.m. and was told 
to wait until midnight. Upon calling then, she was told that an officer would be 
sent to her home, but none arrived. At 12:50 a.m. she went to the police station to 
file a report. At 3:20 a.m., her husband drove to the police station and began firing 
a semiautomatic weapon at the police, who returned fire and killed him. The police 
subsequently found the three girls in his truck, all of whom he had murdered. 

In her suit against the Town of Castle Rock, Gonzales contended that “she 
had a property interest in police enforcement of the restraining order against her 
husband; and that the town deprived her of this property without due process by 
having a policy that tolerated nonenforcement of restraining orders” (Town of Castle 
Rock v. Gonzales 2005:755). In ruling against Gonzales, the Supreme Court noted 
that “a benefit is not a protected entitlement if government officials may grant or 
deny it in their discretion” (Town of Castle Rock v. Gonzales 2005:756). Finding 
that enforcement of the restraining order was not mandatory under Colorado law, 
the Court ruled that Gonzales’ due process rights were not violated. It also noted 
that even if enforcement were mandatory, the restraining order was not a type of 
entitlement that would trigger due process protections because “the benefit that a 
third party may receive from having someone else arrested for a crime generally 
does not trigger protections under the Due Process Clause” (Town of Castle Rock v. 
Gonzales 2005:768). The Court went on to note that Colorado was free to create 
its own system for compensating individuals for “crimes that better policing might 
have prevented” (Town of Castle Rock v. Gonzales 2005:769). 


4.6 The Case Law in Sum 


In sum, contemporary constitutional doctrine establishes the following condi- 
tions: (1) government has full discretion whether to offer public benefits, including 
such basics as education, welfare, and child protection services; (2) if the govern- 
ment chooses to offer benefits, their administration will be subject to the con- 
stitutional constraints embodied in the Equal Protection Clause, the doctrine of 
unconstitutional conditions, and procedural due process; and (3) in situations such 
as DeShaney and Castle Rock, in which the government has taken some action, 
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failure to follow through will not ordinarily violate constitutional rights. As Justice 
Blackmun pointed out, these conditions create formal distinctions that may appear 
peculiar from a policy perspective. For instance, a tenant in public housing has 
constitutional protections against eviction, but a homeless person has no constitu- 
tional right to shelter. A student in a public school has a wide array of substantive 
and equal protection rights, but there is no federal right to be educated at public 
expense. A government that promises protection to an individual is not necessarily 
constitutionally responsible for failing to provide it. That moral responsibility falls 
on public administrators. 


4.7 Impact on Public Administration 


The judicial response to the claims of clients and customers of the administrative 
state has been to abandon the doctrine of privilege and to place the administration of 
public benefits within constitutional constraints. Government can no longer distrib- 
ute benefits with little or no regard for equal protection. It cannot attach whatever 
conditions it desires to the receipt of public benefits, nor can it deprive individuals 
of them without meeting the requirements of procedural due process. The impact of 
making the First, Fourth, Fifth, and Fourteenth Amendments applicable to public 
administrators’ relationships with clients and customers has been immense. 

First, a great deal of public administration is now informed by constitu- 
tional requirements and organized accordingly. Welfare administration, public 
education, and public housing are leading examples. In each area, judicial deci- 
sions protecting the constitutional rights of clients and customers have been inte- 
grated into statutory law, administrative procedures, and operations. For instance, 
Shep Melnick (1994:275) found that welfare policy under Aid to Families with 
Dependent Children, education for the handicapped, and the food stamp pro- 
gram are in varying degrees permeated by a mix of constitutional and statutory 
law that has made “rights talk” of “significance ... in the development of welfare 
policy” and administration generally (see also Mashaw 1983, 1985). Public educa- 
tion has clearly become infused with constitutional concerns—especially for equal 
protection, First Amendment rights, and to a lesser degree, privacy (see Alexander 
and Alexander 2009; Rosenberger v. Rector and Visitors of the University of Virginia 
1995; Morse v. Frederick 2007; Vernonia School District 47] v. Acton 1995; Board 
of Education of Independent School District No. 92 of Pottawatomie County v. Earls 
2002). The administration of public housing also became constitutionalized as 
tenants gained clear rights to equal protection and procedural due process. For 
instance, the Department of Housing and Urban Development rewrote its regula- 
tions regarding eviction and rent increases in response to federal court decisions 
(see Glover v. Housing Authority of the City of Bessemer 1971; Grace Towers Tenants 
Association v. Grace Housing and Development Fund Co. 1976). 
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The extent to which judicial decisions regarding clients’ and customers’ consti- 
tutional rights can affect agencies is perhaps nowhere better illustrated than in the 
New York State Department of Social Services. Writing as commissioner, Cesar 
Perales (1990:892) noted that “[i]n the twenty years since Goldberg, the concept 
of due process has been sewn into the fabric of social welfare policy and institu- 
tionalized so well that it permeates the practices and policies of the Department 
and local social services districts.” The DSS eventually afforded hearings in almost 
all actions or inactions that affect benefits. In 1989, it employed 105 hearing ofh- 
cers, compared to 11 in 1969 (the year prior to the Supreme Court’s decision in 
Goldberg), and an additional 141 support staff. The officers faced calendars of 28 
to 35 hearings per day. About 80 percent of the 77,000 decisions issued favored 
the beneficiaries. In Perales’s view, hearings serve a “barometer” function by giving 
the DSS feedback on what is working, not working, and having unanticipated side 
effects (Perales 1990:890—896). 

As Perales’s statement suggests, procedural due process can comport well with 
the customer orientation sought by NPM and reinventing government movements. 
This is especially evident in cases in which modern information technology is used. 
In 1990, hearing officers in New York’s DSS drafted their decisions on a statewide 
computer system that printed them the same day. This compared very favorably to 
1969, when decisions were written in longhand and trucked or mailed to the state 
capital in Albany for typing, review, and issuance (Perales 1990:891). Presumably 
feedback to the agency is also more rapid. 

A second consequence of affording clients and customers constitutional rights in 
connection with public benefits has been to involve the judiciary deeply in a wide 
array of public administration. Judicial deference to administrative expertise does 
not extend to matters of constitutional law. Courts have been especially active in 
the administration of public education (e.g., Missouri v. Jenkins 1990, 1995; Parents 
Involved in Community Schools v. Seattle School District No. 1 2006; Meredith v. 
Jefferson County Board of Education 2006; for case studies see, among others, 
Horowitz 1977; Lehne 1978; Raffel 1980). Judges have redesigned entire school 
systems in an effort to secure equal protection rights, as in Boston (see Morgan v. 
Kerrigan 1975; for some limits, see Missouri v. Jenkins 1995). Public housing has also 
witnessed direct and extensive judicial involvement (e.g., Spallone v. United States 
1990), as have child services (see Washington Post 1995:A16; remedial law is dis- 
cussed in Chapter 8). 

Overall evaluations of the judiciary’s declaration of new constitutional rights 
for clients and customers of the administrative state are bound to vary. The under- 
lying questions are largely normative. Should individuals have constitutional rights 
as clients and customers? At what costs? The resulting jurisprudence is also value 
laden. Many have strongly criticized its reasoning and policy ramifications. They 
contend that it is illogical, constitutionally untenable, and hopelessly flawed in 
practice because it requires ad hoc balancing rather than the application of clear 
standards (Fluckiger 1985; Epstein 1990; Sunstein 1990; among others). Many 
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also decry judicial “encroachment” into legislative and executive matters (Fluckiger 
1985; Rabkin 1989; Rosenberg 1991). Others are supportive of the creation of new 
property (Fiss 1990; Houseman 1990; Rabin 1990). Still others, including Reich 
(1990a, 1990b) and Smolla (1990), would extend even greater constitutional pro- 
tection to the recipients of public benefits. 

Assessing the efficacy of judicial intervention into the administration of pub- 
lic benefits is more amenable to empirical analysis. Much of the literature con- 
tends that the courts are institutionally unsuited for successfully reforming public 
administrative operations through remedial law (Horowitz 1977; Rosenberg 1991; 
see also Wood and Vose 1990). But there are distinct limitations to the studies 
available. There is no way of knowing whether the cases analyzed are representa- 
tive of the much larger universe of cases that have yet to be systematically studied. 
Evaluating judicial efficacy often presents a very difficult counterfactual ques- 
tion: What would have happened if the courts had not intervened? For instance, 
Rosenberg (1991:156) makes the key claim that “[bly stiffening resistance and rais- 
ing fears before the activist phase of the civil rights movement was in place, Brown 
[v. Board of Education (1954)| may actually have delayed the achievement of civil 
rights.” The question he raises is certainly relevant to assessing the Supreme Court’s 
efficacy, but its “answers” are inherently contestable and speculative. 

Finally, judicial success or failure in spectacular or heroic efforts at reforming 
the administration of schools and other public benefits may be not be the most use- 
ful indicator of the courts’ efficacy. As Perales (1990) suggests, a better test may be 
how well judicially declared constitutional requirements are integrated into daily 
administrative practice. Did Goldberg result in greater fairness and better agency 
operations as Perales (1990) claims? Or, as others assert, did it cause funds to be 
shifted from beneficiaries to agency hearings, transform social work from socio- 
therapy to gate keeping, make it more difficult to demonstrate initial eligibility, and 
depersonalize welfare administration (see Mashaw 1985; Epstein 1990; and Simon 
1990)? Melnick shows that judicial decisions—constitutional and statutory—can 
usefully be assessed in terms of their impact on the rich mix of policy, administra- 
tive, and legal concerns that define major public benefits programs. Houseman 
(1990) indicates that judicial decisions can become part of a large legal architec- 
ture. He notes that Goldberg helped foster a complex, “nationwide specialization in 
poverty law that includes 5,000 full-time attorneys, 2,000 paralegals, and 120,000 
attorneys who provide pro bono or reduced-fee representation, and who are orga- 
nized into an integrated, coordinated delivery system in every county in the nation” 
(Houseman 1990:386). 

Whatever one’s evaluation of the judicial response to the claims of clients and 
customers of the administrative state, there is no doubt the courts have added con- 
siderable complexity to public administration. Today the field must go well beyond 
its traditional managerial base. It must incorporate constitutional law and values 
into its decision making and operations. In practice, this often means that man- 
agerial values, such as efficiency and cost-effectiveness, must be subordinated to 
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constitutional requirements, such as procedural due process. Part of the art or craft 
of contemporary public management has been to meld and maximize incompatible 
public values (Lynn 1996). In addition, litigation has become a common—perhaps 
“normal”—extension of administrative processes. Administrators who were always 
subordinate to elected and politically appointed executives and legislatures are now 
subject to considerable judicial regulation and direction. Law and the judiciary play 
a far greater role in contemporary public administration than the orthodoxy con- 
templated or the NPM and reinventers recognize. Public administrators now have 
clear moral and legal obligations to keep abreast of the constitutional law that bears 
on their practice (Waldo 1980; Rohr 1989; Chapter 8, infra). 
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Chapter 5 





Street-Level Encounters 





In Terry v. Ohio (1968:4), Chief Justice Earl Warren considered “the role of the 
Fourth Amendment in the confrontation on the street between the citizen and 
the policeman.” Prior to Terry, the average citizen had little recourse against abuse 
by street-level bureaucrats. Later, in 1980, Michael Lipsky’s book Street-Level 
Bureaucracy formalized the street-level concept and brought it to the forefront of 
public administrative study. This chapter concerns the role of the courts in street- 
level encounters between bureaucrats and the public. 
Lipsky defines street-level bureaucrats in the following terms: 


[P]ublic service workers who interact directly with citizens in the course 
of their jobs, and who have substantial discretion in the execution of 
their work. ... Typical street-level bureaucrats are teachers, police offi- 
cers and other law enforcement personnel, social workers, [trial] judges, 
public lawyers and other court officers, health workers, and many other 
public employees who grant access to government programs and pro- 
vide services within them (Lipsky 1980:3). 


He notes that 


when taken together the individual decisions of these workers 
become, or add up to, agency policy. Whether government policy is 
to deliver “goods”—such as welfare or public housing—or to con- 
fer status—such as “criminal” or “mentally ill”—the discretionary 
actions of public employees are the benefits and sanctions of govern- 
ment programs or determine access to government rights and benefits 
(Lipsky 1980:3). 
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Among the major characteristics of street-level bureaucrats’ jobs are that they: 


m Constantly interact with members of the public in face-to-face encounters 

m Have considerable independence, because they often work in the absence of 
direct visual or close proximate supervision, and because a great deal of informa- 
tion about their conduct is supplied by the street-level bureaucrats themselves 

m Are in a position to have a great impact on the individuals on whom they act 
(or refrain from acting on) 

m Often face a conflict between what laws and rules require on the one hand 
and what they consider is fair and appropriate on the other (Maynard-Moody 
and Musheno 2003:9) 

m Work inan environment that is “rule saturated but not rule bound” (Maynard- 
Moody and Musheno 2003:10) 

m Tend to interact with “clients” who would prefer not to have to go through 
the encounter, even though they might want a benefit, such as public housing 
or a welfare check, that might result from it 

m Work with heavy caseloads in an environment of scarce resources, and some- 
times one in which physical and psychological threats are common 

m Have limited control over their “involuntary” clients, who may not be well 
socialized to accept administrative authority and to deal effectively with 
bureaucratic processes 

m Face difficulties in adequately measuring their performance 


Street-level bureaucrats often adopt a posture toward their “clients” or target 
populations that has a very substantial impact on how these people are treated. 
Steven Maynard-Moody and Michael Musheno’s study, Cops, Teachers, Counselors 
(2003:156), found that “the needs and character of the citizen-clients (as defined by 
workers) and the demands of rules, procedures, and policies (as understood by work- 
ers) exist in unresolvable tension.” If street-level workers “go by the book,” they may 
be unable to achieve their wider mission of providing appropriate treatment to indi- 
viduals. If they provide such treatment, they may have to bend or break the rules. 
Their choice often depends on the “perceived character, not on [the] acts” of the 
individuals they encounter. Maynard-Moody and Musheno (2003:156) conclude: 


[S]treet-level workers will risk careers, reduce the bureaucratic measure 
of their success, and make their jobs more difficult and more danger- 
ous to provide extraordinary and often unauthorized help to citizens 
deemed worthy. For this select group, workers break or ignore rules. If 
street-level workers judge citizen-clients as unworthy—as bad guys— 
then rules are used to protect the workers and to withhold or minimize 
services or at times to punish, even to be brutal. 
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From a legal perspective the obvious problems are that street-level behavior deviates 
from the rule of law, produces procedural and substantive irregularity in the appli- 
cation of law, and encourages profiling that is in tension, if not outright violation, 
of the constitutional guarantee of equal protection of the laws. 

Scholars such as Golden (1992), O’Leary (1994), and Brower and Abolafia 
(1995) have documented and analyzed the extraordinary abilities of street-level 
workers to resist the law. O’ Leary documented the actions of career bureaucrats in 
the U.S. Department of Interior and the Nevada Department of Wildlife who suc- 
cessfully circumvented their organizations’ policies, procedures, and laws in order 
to implement programs in a more environmentally sensitive fashion. But O'Leary 
(1995:464—465) asks: What if these street-level bureaucrats were “anti-Black, anti- 
Jew skinheads who used these [public administration] tools to undermine federal 
civil rights actions? Or what if they were anti-environmental bureaucrats bent on 
destroying wetlands and rerouting rivers in order to build more ... dams... ?” In 
such cases serious constitutional and ethical questions arise. 

Street-level administrators often depend heavily on intuition in exercising dis- 
cretion. Social workers, for example, rely heavily on racial stereotypes and intu- 
ition when assessing whether to approve transracial adoptions (Kennedy 1994). 
Immigration and naturalization workers use discretion (Gregario 1978), as do 
meat inspectors (Schuck 1972) and environmental protection workers (Lynxwiler, 
Shover, and Clelland 1983). The criminal justice system is an amalgamation of 
discretionary actions by street-level bureaucrats, including police, lawyers, parole 
officers, judges, juries, prison and jail guards, and parole boards (Abadinsky 1984). 
As early as 1955 an American Bar Foundation study described five key decision 
points in the criminal justice system in which street-level bureaucrats retained an 
immense amount of discretion—the detection of crime, arrest, prosecution, adju- 
dication, and sentencing (Louthan 1985). The study concluded that the justice pro- 
cess consists of “a long sequence of discretionary decision-making that ... [is] both 
hidden from public view and largely ungoverned by any standards or guidelines” 
(American Bar Foundation 1955, as quoted in Louthan 1985:14). 

Another author described this phenomenon as follows: 


Although police are sworn to enforce the law, they only choose to take 
official action part of the time. In many cases, police warn, reprimand, 
or release an individual rather than make an arrest. Traffic violations, 
gambling offenses, prostitution, violations of liquor laws, and minor 
assaults are examples of crimes for which police often exercise their 
discretion not to arrest (Albanese 1984:27). 


Yet another author had this to say about such street-level bureaucrats’ discretion: 


Perhaps the most significant feature of current criminal justice admin- 
istration is the great amount of discretion which is exercised by police. 
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Decisions not to arrest because of the nature of the offense, the circum- 
stances of its commission, or some other factor are made routinely. ... 
[T]he police to a large extent define the outer limits of law enforcement 
by the way in which they make this decision (LaFave 1965:61-62). 


For better or worse, discretion is built into much police and other street-level 
work because universal enforcement of the law is precluded by insufficient resources 
and the aggregate number and scope of statutory regulations that, theoretically, 
should be implemented (Davis 1980). Law enforcement at the street-level is necessar- 
ily selective. 

One of the responses to such street-level discretion, according to Louthan, is a 
criminal justice reform movement consumed largely with bringing discretionary 
justice decision making under control, yielding an increasing number of lawsuits 
“challenging the operations of agencies and the behaviors of official participants 
who allegedly engage in discretionary activities that are arbitrary and/or capricious” 
(Louthan 1985:14). 

The following illustration of discretion in the criminal justice system is from the 
testimony in court of a police officer who stopped a car at a roadblock because he 
thought it was transporting marijuana. 


Q: Would you tell the Court, would you describe to the Court what their appear- 
ance was on the day in question that led you to believe that they were 
dope haulers. ... 

: Well they just look like dope haulers. 

Okay. 

I got my own way of telling. ... 

When in State Police School did they tell you how to identify dope haulers? 

No, like I said, it comes with experience. 

I see. Was it their age? 

No, I didn’t know how old they was. 

Okay, was it the length of their hair? 

No. 

Was it the clothes they were wearing? 

No. It was the way they acted. Like I said, I got my own way of telling which 

you wouldn't have. 

: Okay. 

You know, I can’t explain it to you (New Mexico v. Bloom 1976:930). 


SOROROBORAB 





a O 


Even though the officer could not explain why he thought the car was carrying 
marijuana, he was correct in his assessment. 

One study of this phenomenon from the other end of the spectrum—discre- 
tionary leniency—looked at police discretion in the enforcement of laws against 
drinking and driving in the state of Maine. 
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Years of service appeared to be the most consistent predictor of dis- 
cretionary behavior [longer service was associated with more discre- 
tion]. Other relevant variables included general attitudes toward police 
enforcement (e.g., officers’ perceptions that they have higher priorities 
than alcohol and traffic enforcement), attitudes toward the judicial pro- 
cessing of alcohol and traffic offenses (e.g., assessments of the length of 
time it takes for cases to come to trial), and attitudes toward specific 
alcohol and traffic laws (Meyers, Heerren, and Hingson 1989:183). 


The study also concluded that officers “discriminated in their exercise of dis- 
cretion” by giving teenage drinkers a second chance more often than nonteenage 
drinkers (Meyers, Heerren, and Hingson 1989:183). The rationales offered by ofh- 
cers included (1) the Maine law that held younger drivers to a stricter standard than 
nonteenage drivers was inequitable, (2) due process concerns about administrative 
(as opposed to court) revocation of licenses, (3) preferences for arrests rather than 
administrative actions (which were encouraged by the Maine law), (4) concerns 
about the severity of the penalties, and (5) concerns that the tougher teen drinking 
law would be ruled unconstitutional. 

There is perhaps no proposition more fundamental to democratic constitution- 
alism in the United States than that government will be based on, and subordinate 
to, the rule of law as opposed to the personal judgments of government officials 
and employees. Those who work for governments in the United States, from the 
president to the lowest level city and county employees, are required to swear or 
affirm their allegiance to the Constitution—the supreme law of the land. The fun- 
damental legal problem is that on the one hand, in order to do their jobs, street- 
level bureaucrats must often rely on their intuition (and they often are correct in 
doing so), while on the other hand, intuition by its very nature entails very broad 
discretion that cannot be assessed in rational terms by higher-level officials and the 
courts. For every car hauling marijuana pulled over by a particular police officer, 
and unknown number of others escape the officer’s detection. Others are mistak- 
enly stopped, sometimes in violation of the occupants’ rights. 


5.1 The Need for Street-Level Intuition versus 
the Fear of Arbitrary or Discriminatory 
Administration and Law Enforcement 


Intuition can be defined as “a keen and quick insight” and the “direct percep- 
tion of truth, fact, etc., independent of any reasoning process” (The Random House 
College Dictionary 1980). Everyone relies on intuition on occasion, especially when 
dealing with other people. We often reach quick judgments or feel as though we 
8 quick judg 8 
“just know” something, even though we cannot explain how we know in rational 
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or logical terms. Of course, intuitive judgments are sometimes wrong, just as the 
most formally reasoned deductive or inductive conclusions may be. Although pub- 
lic administrators in a wide variety of settings may use intuition from time to time, 
those who are engaged in street-level bureaucracy must rely on it constantly in order 
to do their jobs properly. 

Perhaps the clearest example of the use of intuition by a street-level bureaucrat 
is the use of drug profiles by police and customs officials. Drug profiles are descrip- 
tions of traits that drug dealers and couriers are likely to have. While they are 
based in part on past empirical observation, the profiles are by their very nature 
augmented by the intuition of the officer making the stop. For example, in the case 
of United States v. Padilla (1993:1936), while patrolling Interstate Highway 10 in 
Casa Grande, Arizona, a police officer spotted a Cadillac traveling westbound at 
approximately 65 miles per hour. The police officer followed the Cadillac for several 
miles because his intuition and observation told him that “the driver acted suspi- 
ciously” (United States v. Padilla 1993:1996). When the car slowed down, the police 
officer stopped the driver because the car “was going too slowly” (United States v. 
Padilla 1993:1997). The police officer and another officer who arrived on the scene 
decided that the driver “matched the drug courier profile” (United States v. Padilla 
1993:1997). Acting on this belief, they requested and received the driver’s permis- 
sion to search the vehicle. The officers found 560 pounds of cocaine in the trunk. 

In Whren v. United States (1996), plainclothes police officers in a high drug area 
noticed a dark Pathfinder truck with young occupants that remained stationary at 
a stop sign for about 20 seconds. When the officers made a U-turn to move toward 
the truck, it abruptly turned without signaling and took off at a high speed. The 
officers overtook and pulled the truck over. Upon approaching it, an officer noticed 
that Whren was holding two large bags of what looked like crack cocaine. Whren 
challenged the initial stop on the grounds that the police used the relatively minor 
traffic violation—obstructing traffic by remaining too long at a stop sign—as a 
pretext to investigate him and another occupant of the truck. The Supreme Court 
refused to engage the issue of pretexts, noting that in earlier cases it had “flatly dis- 
missed the idea that an ulterior motive might serve to strip the agents of their legal 
justification” when they witness a violation of law, however minor (Whren v. United 
States 1996:812). But without an ulterior motive, based on experience, profiling, 
and intuition, perhaps, why would plainclothes narcotics police take any action 
based solely on a vehicle remaining at a stop sign for 20 seconds? 

These cases are evidence in support of the use of intuition by street-level bureau- 
crats. Yet for every successful drug arrest of this type, there are an unknown num- 
ber of mistakes during which intuition and profiles break down. Duke and Gross 
(1994:22) point out that many profiles depend on ethnic stereotypes, and “as a 
result of such profiles, hundreds of innocent people are subjected to indignities 
every day.” The authors offer compelling evidence of arbitrary and discriminatory 
law enforcement. Street-level workers are undoubtedly more aware of the illegiti- 
macy of racial, ethnic, and gender profiling today than in the not-too-distant past. 
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Nevertheless, “street-level cultural judgments are an irreducible element in govern- 
ing the modern state” (Maynard-Moody and Musheno 2003:5) and social charac- 
teristics, including race, ethnicity, gender, appearance, speech, and other readily 
observable features, are difficult or impossible to divorce wholly from those subjec- 
tive, even subconscious judgments. 

Intuition is believed to be endemic in noncriminal street-level administration, 
and rule enforcement as well (see Kagan 1994.) Drawing a line between reliance on 
intuition and reason is inherently difficult, but it is often the question upon which 
the constitutionality or legality of an administrative action depends. An interesting 
illustration occurred in New Jersey v. T.L.O. (1985). A public high school teacher 
believed T.L.O. and another student had violated school rules by smoking in the 
lavatory. The students were taken to the assistant principal, Theodore Choplick, 
for possible discipline. When T.L.O. denied both the charge and that she smoked 
at all, Choplick demanded to see her purse. Upon opening it, he found a pack 
of cigarettes, which he took as evidence that she was lying. Choplick also found 
some cigarette rolling papers in T.L.O.’s purse, which prompted him to thoroughly 
excavate its contents, among which were “a small amount of marijuana, a pipe, a 
number of empty bags, a substantial quantity of money in one-dollar bills, an index 
card that appeared to be a list of students who owed T.L.O. money, and two letters 
that implicated T.L.O. in marihuana dealing” (New Jersey v. T.L.O. 1985:328). 
As it came to the U.S. Supreme Court, the key constitutional issue was whether 
Choplick’s search was reasonable in terms of its inception and scope. In finding 
that it was, the Court’s majority tried to explain the legal difference between intu- 
ition and reason. 


The New Jersey Supreme Court ... held that Mr. Choplick had no 
reasonable suspicion that the purse would contain cigarettes. This 
conclusion seems puzzling. A teacher had reported that T.L.O. was 
smoking in the lavatory. Certainly this report gave Mr. Choplick rea- 
son to suspect that T.L.O. was carrying cigarettes with her; and if she 
did have cigarettes, her purse was the obvious place in which to find 
them. Mr. Choplick’s suspicion that there were cigarettes in the purse 
was not an “inchoate and unparticularized suspicion or “hunch” 
.. rather, it was the sort of “common sense conclusio[n] [sic] about 
human behavior” upon which “practical people”—including govern- 
ment officials—are entitled to rely. ... Of course, even if the teacher’s 
report were true, T.L.O. might not have had a pack of cigarettes with 
her; she might have borrowed a cigarette from someone else or have 
been sharing a cigarette with another student. But the requirement 
of reasonable suspicion not a requirement of absolute certainty. ... 
Because the hypothesis that T.L.O. was carrying cigarettes in her 
purse was itself not unreasonable, it is irrelevant that other hypoth- 
eses were also consistent with the teacher’s accusation. Accordingly, 
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it cannot be said that Mr. Choplick acted unreasonably when he 
examined T.L.O.’s purse to see if it contained cigarettes (New Jersey v. 


T. L.O. 1985:345-346). 


The Court went on to find that once Choplick discovered the rolling papers, it was 
reasonable for him to extend the search, including to a zippered compartment of 
her purse. 

The Court’s distinction between an inchoate suspicion or hunch on the one 
hand and a common sense conclusion on the other is clearly difficult to apply. 
Street-level actions may involve a mix of intuition, common sense reasoning, 
and sometimes faulty reasoning from incorrect premises or overly broad profiles 
to mistaken conclusions. Nevertheless, the distinction remains critical to Fourth 
Amendment rights. 

The Fourth Amendment was adopted as part of the Bill of Rights in 1791 to 
curb unreasonable searches, detainments, and seizures. During the 1960s and 
1970s, the judiciary responded to the rise of the administrative state’s reliance on 
street-level workers by enhancing Fourth Amendment protections of those who 
attract their attention as clients, customers, subjects of law and rule enforcement, 
or in other capacities. Subsequently, in cases like Whren during the 1990s and 
early 2000s, Supreme Court decisions loosened Fourth Amendment restrictions on 
street-level administrative action, especially by police. For instance, in Atwater v. 
City of Lago Vista (2001), the Court ruled that police can arrest any individual for a 
“fine only” (i.e., “non-jailable”) traffic offense such as failing to use seat belts. Once 
arrested, the individual and the individual’s vehicle are legally subject to a search. 
The Court was unfazed by the fact that while claiming to be concerned with the 
welfare of two young children not wearing seat belts who were almost home, the 
officer involved traumatized them by exercising incredibly poor judgment in need- 
lessly arresting their mother in front of them and by threatening to take them along 
to the police station. Post-Atwater, virtually anyone who drives for a significant 
amount of time is potentially subject to arrest for any traffic infraction, however 
minor or even routine. 

Atwater notwithstanding, the Fourth Amendment is far from a dead letter. 
However, at its core, the amendment’s jurisprudence is very subjective and often 
bound to the specific facts of individual cases. The remainder of this chapter illus- 
trates on a case-by-case basis the complex relationship between the judiciary and pub- 
lic administrators concerning Fourth Amendment rights in street-level encounters. 


5.2 The Fourth Amendment 


The Fourth Amendment of the U.S. Constitution orders the following: 
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The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized (U.S. Constitution, 
Amendment IV). 


It covers all searches and seizures by agents of the government. There are two 
important clauses to the amendment: the first is a prohibition against unreasonable 
searches and seizures, while the second is a requirement that warrants be supported 
by probable cause. Probable cause is knowledge or reasonable suspicion that a crime 
was committed or is occurring or imminent. The second key clause prohibits “unrea- 
sonable” action. Unlike the First Amendment and the Equal Protection Clause, 
there is no need for the government to demonstrate a compelling or substantial 
governmental interest. It just needs to act reasonably. Generally, an unlawful search 
or seizure by itself does not preclude prosecution or invalidate a conviction; rather, 
such action usually triggers suppression of the illegally seized evidence (Mapp v. 
Ohio 1961). 

Fourth Amendment analysis is often complicated by the threshold requirement 
that in order to invoke its protection an individual must have a reasonable expecta- 
tion of privacy under the circumstances of the search. To be reasonable, such an 
expectation must be one that society, as gauged by judges, is prepared to support. 
Reasonableness is treated as a continuum, rather than a dichotomy. One may have 
weaker Fourth Amendment protection due to (1) a reduced expectation of privacy, 
such as being an airline passenger at an airport; or (2) circumstances in which the 
government has “special needs” that go beyond evidence gathering and include, for 
example, the efficiency of its employees, promotion of safety, and tutelary obliga- 
tions toward public school students. There is no Fourth Amendment protection 
when something is in plain view, but absent a warrant, the government cannot 
use “a device that is not in general public use,” such as heat sensors, to search or 
“explore the details of” a home (Kyllo v. United States 2001:40). Given the vast 
array of street-level encounters—including inspections, searches, requests for iden- 
tification, random and targeted traffic stops, roadblocks, border searches, and drug 
testing —Fourth Amendment requirements vary widely from context to context. 


5.2.1 Inspectors 


Inspection is an integral part of the jobs of many street-level administrators. A per- 
petual issue in public administration is whether a warrant is needed for an inspec- 
tion. Examples include inspections to determine compliance with housing codes, 
and environmental, safety, and health regulations. The general practice is to seek a 
warrant only after entry has been refused, as there is no need for a search warrant 
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when the owner or operator gives consent. In a series of cases, the courts have 
checked the inspection power of street-level administrators. 

In Camara v. Municipal Court of the City and County of San Francisco (1967:523), 
Camara was charged with violating the San Francisco housing code for refusing, 
after three attempts by city housing inspectors, to allow a warrantless inspection of 
property he leased allegedly in violation of the apartment building’s occupancy per- 
mit. Upon review by the U.S. Supreme Court, the pivotal issue was whether such 
warrantless administrative inspection programs violated the Fourth Amendment. 
The Supreme Court held that they did, and that the requirement of a warrant 
applies to routine inspections. The Court indicated, however, that a lesser degree of 
probable cause would be required for an administrative search warrant than for the 
typical criminal search warrant, and that routine periodic searches of all structures 
in a particular area based on an appraisal of conditions in the area as a whole would 
be possible, depending on the circumstances of the case. 

In See v. City of Seattle (1967:541), decided the same day, a business owner, See, 
was convicted and fined $100 for refusing to permit a representative of the City 
of Seattle’s fire department to enter and inspect his locked commercial warehouse 
without a warrant or probable cause to believe that there was a violation of any 
municipal ordinance. The inspection was to be conducted as part of a routine, peri- 
odic, citywide canvass to obtain compliance with the city’s fire code. See appealed 
his conviction to the U.S. Supreme Court. In a six-to-three decision, the Court 
reversed it. The Court wrote: “[A]dministrative entry, without consent, upon the 
portions of commercial premises which are not open to the public may only be 
completed through ... a warrant procedure” (See v. City of Seattle 1967:545). 

A subsequent Supreme Court decision, Marshall, Secretary of Labor, et al. v. 
Barlows Inc. (1978), reviewed the constitutionality of a warrantless inspection of an 
electrical and plumbing installation business pursuant to the federal Occupational 
Safety and Health Act of 1970. Citing Camara and See, the Court held that the 
inspection without a warrant or its equivalent violated the Fourth Amendment. 
The Court cautioned, however, that this decision did not render similar provisions 
under other statutes unconstitutional; such a judgment would have to be made on 
a case-by-case basis. 

The Court had an opportunity to make such an individualized decision three 
years later in the case of Donovan, Secretary of Labor v. Dewey et al. (1981). An offi- 
cer of a stone quarry company refused entry to a federal inspector, citing, among 
other things, Fourth Amendment concerns. While the lower courts agreed with 
the quarry operator based on precedent, the Supreme Court disagreed in an eight- 
to-one opinion. Here, the Court wrote, Congress had reasonably determined that 
warrantless searches were necessary to further a reasonable regulatory scheme. Even 
more important, there is a substantial federal interest in improving the health and 
safety conditions in mines. The mining industry is among the most hazardous, 
making such searches reasonable under the circumstances, the Court said. 
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Today, the standard operating procedure of most regulatory agencies, including 
the U.S. Environmental Protection Agency (EPA), is to first request entry and per- 
mission to inspect.* If refused, an EPA inspector will then obtain a search warrant, 
even though warrantless searches are allowed under some EPA statutes, such as the 
Noise Control Act and the Resource Conservation and Recovery Act. Hence, the 
courts have raised the consciousness of street-level bureaucrats concerning the need 
for warrants or blanket consent to search specific facilities even in cases in which 
warrantless searches are possible. 


5.2.2 Trash Inspections 


A 1991 article in the FBI Law Enforcement Bulletin began with an emphasis on the 
benefits of searches of trash to certain street-level bureaucrats: “Law enforcement 
officers have learned that trash inspections are a worthwhile investigative technique 
that often reveal useful incriminating evidence” (Kukura 1991:27). The article then 
outlined Fourth Amendment requirements of such searches and concludes with the 
following advice: 


[L]aw enforcement officers can, without a search warrant, constitu- 
tionally retrieve and inspect trash that is placed for collection in a 
publicly accessible area. Conversely, entry by law enforcement offi- 
cers into private areas of curtilages* constitutes a search that gener- 
ally requires a search warrant based on probable cause. Trash left for 
routine collection within a private area of curtilage can be inspected 
without a search warrant by police after the trash collector has 
retrieved and transported the trash off the private property (Kukura 
1991:32). 


The pivotal Supreme Court case behind such advice is California v. Greenwood 
et al. (1988), in which police, acting on information that Greenwood might be 
engaged in narcotics trafficking, twice searched the trash in front of his house and 
found items indicative of narcotics use. Based on the items found in Greenwood’s 
garbage, the police obtained warrants to search his house and found cocaine, hash- 
ish, and other banned substances. After Greenwood and others were arrested on 
felony narcotics charges, they were able to obtain a dismissal of the charges based 
on a previous California Supreme Court case that held, among other things, that 





* An irregularity is the “open fields” exception, which holds that when pollution sources can 
be clearly seen out in the open, no search warrant generally is needed (Air Pollution Variance 
Board v. Western Alfalfa 1974). 

t Kukura (1991:32) provides the following definition of curtilage from an FBI Law Enforcement 
Bulletin dated May 1990: “Curtilage is generally defined as the area immediately surrounding 
a residence in which the intimate activities related to private domestic life are associated.” 
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warrantless trash searches violate the Fourth Amendment. The case was eventually 
appealed to the U.S. Supreme Court, where the issue examined by the Court was 
whether the Fourth Amendment prohibits the warrantless search and seizure of 
garbage left for collection outside the curtilage of a home. 

In a six-to-two decision (Justice Anthony Kennedy not participating), the 
Court held that such a search does not violate the Fourth Amendment. Among the 
Court’s rationale was that Greenwood voluntarily left his trash for collection in an 
area open to public inspection. 


Here, we conclude that respondents exposed their garbage to the public 
sufficiently to defeat their claim to Fourth Amendment protection. It 
is common knowledge that plastic garbage bags left on or at the side 
of a public street are readily accessible to animals, children, scaven- 
gers, snoops, and other members of the public. Moreover, respondents 
placed their refuse at the curb for the express purpose of conveying 
it to a third party, the trash collector, who might himself have sorted 
through respondents’ trash or permitted others, such as the police, to do 


so. ... [Rlespondents could have no reasonable expectation of privacy 
in the inculpatory items that they discarded (California v. Greenwood 
1988:40—41). 


Hence, where trash is within private areas the courts have curbed unreasonable 
search and seizure. Where trash is located in “public” areas-such as at the curb 
ready for pickup, courts have enabled the work of street-level administrators. 


5.2.3 Inventory Searches 


In a series of cases the Supreme Court strengthened the power of street-level admin- 
istrators—here, law enforcement officers—to carry out “inventory searches.” An 
example of an inventory search is when the driver of a car has been stopped and 
arrested for driving under the influence ofalcohol and the police notice several appar- 
ently locked containers in the passenger compartment of the vehicle. The purpose of 
such a search is to protect the owner’s property while it is in police custody, protect 
law enforcement personnel against potentially dangerous items such as guns, and to 
protect the state from claims of vandalized, lost, or stolen property. Typical of the 
questions that street-level administrators face in this situation are: Can the vehicle 
be impounded? Can the officers inventory the visible contents of the vehicle? What 
about the closed and locked containers—can they be inventoried? Intermingled 
with these legal questions are issues of police discretion and intuition. 

In Cooper v. California (1967), Cooper was convicted of selling heroin to a 
police informer, partly through evidence that the police seized in a warrantless 
search of his car a week after his arrest. The car had been impounded as required 
by state law and was being held in a garage pending forfeiture proceedings when 
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police officers searched the glove compartment and found incriminating evidence. 
In a split decision, the Supreme Court upheld the search. It maintained that under 
the circumstances of this case, the police did not violate the Fourth Amendment by 
making the search, which was closely related to the reason Cooper was arrested, of 
a car they validly held for use as evidence in a forfeiture proceeding. 

The next year, in Harris v. United States (1968), the Court examined a different 
type of inventory case. Pursuant to a departmental regulation, a police officer had 
searched an impounded car held as evidence in a robbery case. When he completed 
the search, the officer opened the car door to roll up the window. When he opened 
the door, the officer saw, exposed to plain view, the automobile registration card 
belonging to the victim of the robbery. The card was used as evidence in Harris’ 
trial for robbery, and he was convicted. Harris appealed partially on the theory that 
the card had been illegally seized following a warrantless search. 

In a unanimous decision, the Supreme Court held that there was no Fourth 
Amendment violation. The card was subject to seizure and introducible in evidence 
because it was not discovered by means of a search in the technical sense, but was 
plainly visible to the officer who had a right to be in a position viewing it. The 
Harris case is often cited as having established two requirements needed to make 
inventory searches constitutional. First, the vehicle must lawfully be in police cus- 
tody, and second, the officers must be acting in accordance with an established duty 
to protect public property. 

In a later case, Cady v. Dombrowski (1973), a drunk off-duty police officer, 
Dombrowski, had a one-car accident. The police towed his rented car to a garage 
seven miles from the police station where it was left unguarded outside. The next 
day an officer who was looking for a gun in Dombrowski’s car performed a warrant- 
less search of the car and found in the trunk several bloodied items. After question- 
ing Dombrowski, a dead body was found on a farm belonging to Dombrowski’s 
brother, and more bloodied items were seen through the window of another car 
located on the farm. Although a warrant to search the second car was issued, items 
not on the warrant were seized and used against Dombrowski in a court where 
he was convicted of murder. Upon appeal, Dombrowski alleged violations of the 
Fourth Amendment. 

Divided again, the Supreme Court upheld the search as constitutional. The 
search of the first car was not unreasonable, the Court wrote, because the police 
had exercised a form of custody of the car, which constituted a hazard on the high- 
way and which the defendant was unable to drive, given his drunken condition. 
Further, the revolver search was standard police procedure to protect the public 
from a weapon possibly falling into improper hands. As to the items seized from 
the second car, the Court’s majority also found their seizure to be constitutional 
since the car itself had been accurately described in the warrant and was the subject 
of a proper search. 

In the 1976 case of South Dakota v. Opperman (1976), the Supreme Court 
emphasized that the expectation of privacy in one’s automobile is significantly less 
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than one might expect at home or even in one’s office. The Court also strengthened 
the right of police to perform inventory searches by pointing out that such actions 
are “care-taking” procedures that have been widely sustained as reasonable under 
the Fourth Amendment. Opperman’s car was impounded by the police for multiple 
parking violations. Following standard procedures, they inventoried the contents 
of the car, found marijuana in the glove compartment, and arrested Opperman on 
possession charges. Opperman’s attorney moved to suppress the evidence on the 
basis that it was an unconstitutional warrantless search. In a six-to-three opinion, 
the Court upheld the search, holding that standard police practice was followed 
and there was no suggestion of any investigatory motive on the part of police. 
Among the concerns of the dissenting justices were the facts that the marijuana 
was found in a closed glove compartment of a locked automobile impounded for 
ordinary traffic violations, there simply was no justifiable safety or public interest 
reason for such a search in the first place, Opperman was never asked for permis- 
sion to do the search, and police had absolutely no suspicion that anything illegal 
would be found in the car. 

The case of Minois v. Lafayette (1983) expanded police authority to conduct 
such care-taking searches to the personal effects of the arrested person. In this 
case, Lafayette was arrested for disturbing the peace at a movie theater and was 
taken to a police station. While booking him, police removed Lafayette’s shoulder 
bag, searched it, and found amphetamine pills. Lafayette was then charged with 
violating the Illinois Controlled Substances Act. In a successful pretrial motion, 
Lafayette’s attorney moved that the pills be suppressed as evidence on the basis that 
the search was an unreasonable search pursuant to the Fourth Amendment. 

The case was eventually appealed to the U.S. Supreme Court, where the issue 
considered was whether, at the time an arrested person arrives at a police station, 
the police may, without obtaining a warrant, search a bag carried by that person. 
In a unanimous decision the Court found the search to be reasonable. Among 
the criteria for the Court’s rationale was the fact that because the search was part 
of booking and jailing the suspect, probable cause, and therefore a warrant, were 
unnecessary. Further, the Court wrote that every consideration of orderly police 
administration (such as the protection of suspect’s property, deterrence of false 
claims, safekeeping of dangerous instruments, and identification of the suspect) 
point toward the appropriateness of the search. The Court stressed, however, the 
need for departmental policies that would guide and limit police discretion in these 
administrative searches. 

In 1990, the Court itself set some concrete limits on the use of discretion by 
street-level bureaucrats performing inventory searches. In the case of Florida v. 
Wells (1990), Wells gave the Florida Highway Patrol permission to open the trunk 
of his impounded car following his arrest for driving under the influence of alcohol. 
An inventory search of the car yielded two marihuana cigarette butts and a locked 
suitcase in the trunk. The suitcase was pried opened, and a garbage bag filled with 
marihuana was found. Wells was charged with possession of a controlled substance. 
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The trial court denied his attorney’s claim that the marijuana was seized in viola- 
tion of the Fourth Amendment and therefore should be suppressed. 

The transcript of the trial court revealed that the impetus for the search was 
a police officer’s intuition. The arresting officer asked his superior if he could 
impound and inventory the car because he “felt that there was drugs in it” (Florida 
v. Wells 1990:7). His superior said he saw nothing suspicious about the car, but left 
the decision up to the arresting officer’s discretion. When asked at the trial why 
he wanted to search the car, the arresting officer pointed to the fact that there was 
a large amount of cash lying on the floor of the car, and “there ain’t nobody runs 
around with that kind of money in the floorboard unless they’re dealing drugs or 
something” (Florida v. Wells 1990:7). Later he testified that he “felt that the money 
... was from a drug deal” (Florida v. Wells 1990:7) and that he “had a strong sus- 
picion there was drugs in that car and it was probably in that suitcase” (Florida v. 
Wells 1990:7). 

The case was appealed to the U.S. Supreme Court. In a unanimous decision, 
it found that the search of the closed suitcase violated the Fourth Amendment. 
The Court reasoned that there was no evidence that the search was undertaken in 
accordance with any standardized inventory procedure and that police may not be 
given total discretion to decide whether to open closed containers found during an 
inventory search. Some justices questioned whether the search was truly an inven- 
tory search—or merely an excuse to search for drugs. The concurring opinion by 
Justices William Brennan and Thurgood Marshall explains the dangers of allowing 
unchecked police intuition and discretion. 


The facts of this case demonstrate a prime danger of insufficiently regulated 
inventory searches: police may use the excuse of an “inventory search” as 
a pretext for broad searches of vehicles and their contents. ... Our cases 
clearly hold that an inventory search is reasonable under the Fourth 
Amendment only if it is done in accordance with standard procedures that 
limit the discretion of police. ... Opening a closed container constitutes a 
great intrusion into the privacy of its owner even when the container is 


found in an automobile (Florida v. Wells 1990:7-9, emphasis added). 


Hence, while the courts have empowered police in their performance of inven- 
tory searches, they also have been pivotal in curbing unchecked arbitrary and capri- 
cious searches by these street-level bureaucrats. Such searches now may be performed 
only when a vehicle is lawfully in police custody, in order to protect property, in 
accordance with standard operating procedures that limit police discretion. 


5.2.4 Requests for Identification 


Another area involving the Fourth Amendment and the intuition of street-level 
bureaucrats concerns requests for identification. In Brown v. Texas (1979), for 
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example, two police officers, while cruising near noon in a patrol car, observed 
two men walking away from one another in an alley in an area with a high inci- 
dence of drug traffic. They stopped and asked one of the men, Brown, to identify 
himself and explain what he was doing. One officer later testified that he stopped 
the appellant largely because his intuition and experience told him the situation 
“looked suspicious” (Brown v. Texas 1979:49). Nevertheless, he was unable to point 
to any facts supporting that conclusion. “We had never seen that subject in that 
area before,” he testified (Brown v. Texas 1979:49). The officers did not claim to sus- 
pect Brown of any specific misconduct, nor did they have any reason to believe that 
he was armed. When the appellant refused to identify himself, he was arrested for 
violation of a Texas statute that makes it a criminal act for a person to refuse to give 
his name and address to an officer who has lawfully stopped him and requested the 
information. The law read: “A person commits an offense if he intentionally refuses 
to report or gives a false report of his name and residence address to a peace officer 
who has lawfully stopped him and requested the information” (Texas Penal Code 
Ann., Title 8, section 38.02[a][1974] as cited in Brown v. Texas 1979:49). During 
his hearing, Brown’s attorney unsuccessfully charged that the statute violated the 
First, Fourth, Fifth, and Fourteenth Amendments. Brown was convicted and fined. 
The case was eventually appealed to the U.S. Supreme Court, which unanimously 
reversed Brown’s conviction because the state law as applied in this case violated 
the Fourth Amendment. 

The Court first found that when the officers detained Brown to require him to 
identify himself they performed a seizure. To determine the reasonableness of the 
seizure the Court applied the balancing test articulated in Terry v. Ohio (1968:20): 
there must be “a balance between the public interest and the individual’s right to 
personal security free from arbitrary interference by law officers.” Such a balanc- 
ing test, the Court wrote, involves a weighing of the gravity of the public concerns 
served by the seizure, the degree to which the seizure advances the public interest, 
and the severity of the interference with individual liberty. The flaw in the police 
case, the Court said, was that none of the circumstances preceding the officers’ 
detention of Brown justified a “reasonable suspicion” that he was involved in crimi- 
nal conduct, a necessary prerequisite for a legal stop. 

In the absence of any basis for suspecting Brown of misconduct, the balance 
between the public interest and Brown’s right to personal security and privacy tilted 
in favor of freedom from police interference, the Court held. The application of the 
statute to detain Brown and require him to identify himself violated the Fourth 
Amendment because the officers lacked any reasonable suspicion to believe Brown 
committed criminal conduct. 

A similar case with a different twist was decided by the Supreme Court four 
years later. In Kolender v. Lawson (1983:352), Lawson was detained or arrested over 
a dozen times in a two-year period for violating a California statute that required 
persons who loiter or wander on the streets to produce “credible and reliable iden- 
tification” and to account for their presence when requested by a police officer. 


www.urdukutabkhanapk.blogspot.com 


Street-Level Encounters ™ 167 


Lawson, prosecuted twice and convicted once, appealed his conviction on the 
grounds that the statute was unconstitutional. The U.S. Supreme Court agreed 
with Lawson and held that the statute as drafted and construed by the courts vio- 
lated the Fourteenth Amendment’s Due Process Clause because it was unconstitu- 
tionally vague on its face by failing to clarify what constitutes credible and reliable 
identification. The major flaw in the law was that it afforded great discretion to the 
officer making the stop. 


It is clear that the full discretion accorded to the police to determine 
whether the suspect has provided a “credible and reliable” identification 
necessarily entrusts lawmaking to the moment-to-moment judgment of 
the policeman on his beat. ... [The law] “furnishes a convenient tool 
for harsh and discriminatory enforcement by local prosecuting officials, 
against particular groups deemed to merit their displeasure ...” and 
“confers on police virtually unrestrained power to arrest and charge 
persons with a violation” (Kolender v. Lawson 1983:360). 


The breadth of the Kolender ruling was reduced in Hiibel v. Sixth Judicial 
District Court (2004), thereby giving street-level administrators more flexibility in 
asking for identification. A Nevada statute required individuals to identify them- 
selves when detained by police on the belief that they are or have been involved in 
criminal behavior. Believing that Hiibel had been involved in a fight with a woman, 
a police officer asked him to identify himself. Hiibel, who appeared to be intoxi- 
cated, refused to identify himself and taunted the officer, who after several requests 
for his name, arrested him. Hiibel challenged his subsequent conviction, believing 
that the statute as applied to him violated the Fourth Amendment, and the Fifth 
Amendment’s protection against self-incrimination. The Supreme Court disagreed 
with both contentions, noting that “[i]t is clear in this case that the request for ID 
was ‘reasonably related in scope to the circumstances which justified’ the stop” and 
that the disclosure of his name did not present a “reasonable danger” that Hiibel 
would be incriminated (Hiibel v. Sixth Judicial District Court 2004:188-189). 

Many studies have shown that these types of stops for identification purposes 
disproportionately affect people of color. One study of over 14,000 police encoun- 
ters in a one-year period from 1978 to 1979 in Washington, D.C., described the 
most commonly approached individuals: 80 percent were nonwhite, 91 percent were 
male, and 66 percent were between 16 and 29 years of age (Murphy 1986:236). This 
was in a police district where approximately 96 percent of the residents were white. 
Several of the documented police encounters were described by police as follows: 


1. Eighteen-year-old black male “contacted” by officer—‘“Just on the way to 
store.” 

2. Twenty-six-year-old white female with long brown hair “contacted” by ofh- 
cer—“New girl on the block.” 
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3. Forty-seven-year-old black male “contacted” by officer—“Didn’t look like he 
fit into the neighborhood.” 

4. Twenty-three-year-old black male “stopped” by officer—‘“Subject was walk: 
[sic] with what appeared to be twin batteries in a paper bag. Contents of bags 
[illegible].” 

5. Twenty-seven-year-old black male “encountered” by officer—“Observe[d] 
subject earlier in morning walking out of office building in 1700 Blk L. 
NW. approximately 1200. Observed same subject in 4600 Blk. Conn., NW. 
Stated he was a messenger for law offices at 888 [illegible] NW.” (Murphy 
1986:237-238). 


Another study concluded that race has been claimed (in tandem with other fac- 
tors) as reasonable suspicion or probable cause to support stops of individuals by police 
most commonly in the following scenarios: identification of a particular offender, 
incongruity—persons who do not “belong,” illegal aliens, drug courier profiles, and 
criminal propensity (Johnson 1983). The same study indicated that gender (male) 
and wealth (poor) were other characteristics of those individuals who are likely to be 
disproportionately stopped or detained. While the author of the study called for an 
end to such practices, she noted that even if courts strictly reject such notions, police 
officers, as street-level bureaucrats, have immense discretion, influenced partially by 
personal beliefs that may go unchecked (Johnson 1983:257). 


5.2.5 Sweep Searches 


Another area involving street-level bureaucrats and the Fourth Amendment con- 
cerns sweep searches: warrantless searches of entire housing developments in which 
individual homes are searched for weapons. In March 1994, the Chicago Housing 
Authority (CHA) initiated a policy of sweep searches in response to growing 
violence in CHA housing units. During the last weekend of 1994, for example, 
police received more than 300 reports of shots fired in one sixteen-story unit of 
the CHA (Davis 1994). Closets, drawers, refrigerators, and cabinets were opened 
and inspected, all without probable cause to believe that any particular apartment 
contained weapons. The majority of the tenants had consented to the search. At 
odds were the governmenr’s interest in making the housing units safer, on the one 
hand, and the privacy rights under the Fourth Amendment of four nonconsenting 
tenants, on the other. The American Civil Liberties Union represented the latter. 
Although the CHA argued that the sweep searches were emergencies, the dis- 
trict court observed that it took several days to begin the searches after the emer- 
gency events (Pratt v. Chicago Housing Authority 1994:793). After the district court 
issued a preliminary injunction halting the sweep searches because they violated 
the Fourth Amendment, President Bill Clinton held a press conference urging a 
national policy to address the problem of crime in government housing projects. 
One of Clinton’s proposed solutions was to insert a clause in the leases of all tenants 
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that would grant permission for “periodic administrative inspections” searching 
for unlicensed and unauthorized guns. Several commentators have concluded that 
such a waiver, even if not mandatory, would constitute a not-so-subtle form of coer- 
cion that would force tenants to swap rights for safety, perhaps in violation of the 
unconstitutional conditions doctrine discussed in Chapter 4. (For further discus- 
sion, see Sellers 1995.) As of the writing of this chapter, the Supreme Court has not 
definitively scrutinized the constitutionality of such practices. 


5.2.6 Random Stops 


Delaware v. Prouse (1979) is a classic Supreme Court case concerning the tension 
between the need for administrative intuition versus the fear of arbitrary or dis- 
criminatory law enforcement. At 7:20 p.m., a Delaware police officer stopped a car 
to check the driver’s license and registration. The driver had not committed any 
traffic violations, nor had he acted suspiciously in any way. Moreover, the police 
officer was not acting pursuant to any standards, guidelines, or procedures per- 
taining to document spot checks. The police officer later explained, “I saw the car 
in the area and wasn’t answering any complaints, so I decided to pull them off” 
(Delaware v. Prouse 1979:650-651). The police officer smelled marijuana smoke as 
he walked toward the stopped vehicle, and he seized marijuana in plain view on the 
car floor. The driver was subsequently indicted for illegal possession of a controlled 
substance. The driver’s attorney made a motion to suppress the marijuana evidence 
because the police officer had no reasonable basis for the stop. 

The trial court granted the motion to suppress, finding the stop and detention 
to have been wholly capricious and therefore a violation of the Fourth Amendment. 
The Delaware Supreme Court affirmed the lower court. The state of Delaware, not 
accepting the decision of its own Supreme Court, appealed to the U.S. Supreme 
Court. In accepting the case for review, the Supreme Court noted that the lower 
federal courts were split concerning whether the Fourth Amendment allows this 
kind of automobile stop. 

The Supreme Court found in favor of the driver, holding that 


it is an unreasonable seizure under the Fourth and Fourteenth 
Amendments to stop an automobile being driven on a public highway, 
for the purpose of checking the driving license of the operator and the 
registration of the car, where there is neither probable cause to believe 
nor reasonable suspicion that the car is being driven contrary to laws 
governing the operation of motor vehicles or that either the car or any 
of its occupants is subject to seizure or detention in connection with the 
violation of any other applicable law (Delaware v. Prouse 1979:663). 


The case is evidence for the fact that intuition alone will be an unconstitutional 
basis for taking action considered injurious to an individual’s constitutional rights. 
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The Court specifically held that an officer’s actions must be informed at least by an 
“articulable and reasonable suspicion” (Delaware v. Prouse 1979:663). At the same 
time, it is difficult to ignore the fact that the police officer stopped a car in which 
a crime was being committed. In this sense, he was merely doing his job, and his 
apparent reliance on intuition worked. 


5.2.7 Highway and Transportation Checkpoints 


The discretion of street-level bureaucrats to operate highway and transporta- 
tion checkpoints has been the subject of considerable litigation. In an early case, 
Michigan Department of State Police et al. v. Sitz et al. (1990), the Supreme Court 
ruled on whether a state’s use of highway sobriety checkpoints violates the Fourth 
and Fourteenth Amendments. In a six-to-three decision, the Court held that the 
program was constitutional, precisely because it systematically contributed to high- 
way safety without relying heavily on individual street-level discretion. Checkpoints 
were set up at selected sites along state roads. All vehicles passing through a check- 
point were stopped and their drivers briefly examined for signs of intoxication. In 
cases in which a checkpoint officer detected signs of intoxication, the motorist was 
directed to a location out of the traffic flow where an officer checked the motorist’s 
driver’s license and vehicle registration and, if warranted, conducted further sobri- 
ety tests. If the field tests and the officer’s observations suggested that the driver was 
intoxicated, an arrest was made. All other drivers were permitted to resume their 
journey immediately. 

In the first and only checkpoint of this sort operated prior to the Supreme 
Court’s decision, Saginaw County, Michigan, operated a checkpoint for one hour 
and fifteen minutes. During this time, 126 cars were delayed initially for about 
twenty-five seconds each. Two drivers were detained for field sobriety testing, one 
of who was arrested for driving under the influence of alcohol. A third driver who 
drove straight through the checkpoint was pulled over by an officer and arrested for 
driving under the influence. 

The night before the Saginaw County roadblock, several residents filed suit alleg- 
ing that the program violated the Fourth and Fourteenth Amendments. The plaintiffs 
won in the lower court and in the court of appeals. The Supreme Court examined 
only the Fourth Amendment argument that the stops constituted an unreasonable 
search and seizure. It disagreed and reversed the lower courts’ decisions. 

Agreeing that the stop was a “seizure” under the Fourth Amendment, the Court 
focused its decision on whether it was reasonable. In balancing the state’s interests 
in preventing drunken driving with the intrusion upon individual motorists who 
were briefly stopped, the Court found in favor of the state. “No one can seriously 
dispute the magnitude of the drunken driving problem or the States’ interest in 
eradicating it,” the Court wrote (Michigan Department of State Police et al. v. Sitz 
1990:451). “Conversely, the weight bearing on the other scale—the measure of the 
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intrusion on motorists stopped briefly at sobriety checkpoints—is slight” (Michigan 
Department of State Police et al. v. Sitz 1990:451). 

To translate the holding of the Michigan case for street-level police officers, the 
Federal Bureau of Investigation (FBI) issued the following guidelines (DiPietro 1992): 


Establish specific written operational guidelines. 

Significantly minimize or limit officer discretion (emphasis added). 

Establish objective site selection criteria. 

Notify the public of the sobriety checkpoint program (emphasis added). 

Narrow the scope of the intrusion in terms of duration, questioning, and 
conduct the driver is asked to perform. 

m Establish procedures for handling avoidance maneuvers. 


In instructing the government to limit officer discretion, the FBI guidelines 
offer explicit instructions, again driven by the Michigan decision, as DiPietro 
(1992:29) explains: 


The written departmental guidelines for conducting DUI [driving 
under the influence] roadblock stops should set forth specific rules gov- 
erning the who, when, where, and how for setting up and operating a 
sobriety checkpoint. These guidelines should significantly minimize officer 
discretion to ensure that an individual motorist is not subject to an arbi- 
trary stop. The lack of such policy constraints on an officer's decision to stop 
a particular motorist substantially increases the likelihood of a successful 
judicial challenge. For example, the guidelines should set forth specific 
stopping procedures such as every vehicle, every third vehicle, every 
vehicle until a backup of four occurs, or some similar objective criteria, 
so that the officers operating the roadblock have limited discretion con- 
cerning which vehicles to stop (emphasis added). 


Hence, while the Supreme Court has empowered street-level bureaucrats to 
implement sobriety checkpoints, it also reduced the discretion of individual street- 
level bureaucrats in such cases. 

As suggested by Sitz, not all checkpoint operations will be constitutional. 
In City of Indianapolis v. Edmond (2000), the Supreme Court held that a check- 
point to discover and interdict illegal drugs violated the Fourth and Fourteenth 
Amendments because it was no different from a general anticrime program and, 
unlike the program in Sitz, only tangentially contributed to highway safety. By 
contrast, in Minois v. Lidster (2004), the Court upheld the constitutionality of a 
checkpoint to gather information that could assist in finding a driver involved in a 
hit-and-run accident. The Court distinguished between operation of a checkpoint 
to solve a particular crime and one used to discover general criminal behavior. 
Illinois v. Caballes (2005) is somewhat in tension with these rulings. There, after 
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making a routine traffic stop for speeding, police used a dog to sniff around the 
vehicle for drugs. The dog hit on a large quantity of marijuana. The Supreme Court 
held that the sniffing did not unreasonably prolong the stop and that “[a] dog sniff 
conducted during a concededly lawful traffic stop that reveals no information other 
than the location of a substance that no individual has any right to possess does not 
violate the Fourth Amendment” (Minois v. Caballes 2005:410). 

Anyone who travels by commercial airliner is familiar with passenger searches 
at airports. These are constitutional because the government has special needs— 
safety and countering terrorist activity—that are distinguishable from general evi- 
dence gathering, and because air travelers have a reduced expectation of privacy. In 
MacWade v. Kelly (2006), the federal court of appeals for the second circuit upheld 
the constitutionality of a program to search passengers’ personal containers, such as 
briefcases and backpacks, in the New York City subway system. The court reasoned 
that the City’s special antiterrorism needs outweighed the passengers’ expectation 
of privacy. It emphasized that the searches were systematic, such as every fifth per- 
son coming through the turnstiles, and that the police officers involved exercised 
very little, if any, discretion. The searches were limited to containers large enough 
to hold a significant explosive device, which ruled out wallets and small purses. 
The officers were prohibited from asking for individuals’ names, addresses, or other 
personal information. 

The court explicitly held that it is not necessary for individuals to have a reduced 
expectation of privacy in order for special needs to prevail. The test is whether, 
given special needs, the search is reasonable. However, the two may also be mixed 
as in T.L.O. in which the public schools have special needs due to their educational 
and custodial responsibilities toward the students and the students, being minors, 
have a reduced expectation of privacy. 

The Supreme Court has not weighed in on the MacWade or similar lower court 
decisions. Its decision in Bond v. United States (2000), which was decided before the 
terrorist attacks of September 11, 2001, provides passengers on buses with greater 
Fourth Amendment protection than MacWade’s subway riders. At a border stop in 
Texas, authorities boarded a bus bound for Arkansas to check on the passengers’ 
immigration and citizenship status. In the process, they patted down luggage in the 
overhead compartments. Upon squeezing Bond’s baggage, an officer felt something 
hard that turned out to be a brick of methamphetamine. The Supreme Court held 
that because the bag was opaque, Bond had a reasonable expectation of privacy in 
it, and even though it would be subject to normal handling, a tactile exploration of 
its contents without probable cause violated the Fourth Amendment. Two dissent- 
ing justices would have held that one loses a reasonable expectation of privacy when 
using a soft, as opposed to a hard, container. The Supreme Court has not revisited 
its Bond decision, and it is a matter of conjecture whether it will remain good law in 
a post—9-11 environment in which X-ray screening is increasingly common. 
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5.2.8 Border Searches 


The courts have held that the Fourth Amendment does not require search warrants 
for routine stops and searches at the border. Neither probable cause nor an articu- 
lable and reasonable suspicion is needed (United States v. Montoya de Hernandez 
1985:531). At the border, street-level bureaucrats are able to use their intuition to 
a tremendous extent unless it is checked by administrative procedures or statutory 
requirements. The government may also conduct warrantless searches for illegal 
aliens (United States v. Martinez-Fuerte 1976:543). Once again, no individual- 
ized suspicion is needed. In United States v. Flores-Montano (2004) the Supreme 
Court held that the government has the authority to take apart vehicles as part of 
suspicionless border searches. The rationale offered by the courts is a compelling 
governmental interest in keeping out illegal aliens, coupled with national security 
concerns and the federal government’s broad constitutional powers over immigra- 
tion and naturalization. 


5.2.9 Drug Testing 


Two 1989 Supreme Court cases addressed the issue of whether drug and alcohol 
testing of street-level workers (in both the public and private sector) in the form of 
urine and blood samples is constitutional pursuant to the Fourth Amendment. In 
Skinner, Secretary of Transportation et al. v. Railway Labor Executives’ Association et 
al. (1989), the secretary of transportation promulgated regulations, prompted by 
evidence that alcohol and drug abuse by railroad employees had caused or contrib- 
uted to a number of train accidents, requiring blood and urine tests of employees 
engaged in “safety-sensitive” tasks. After finding that the Fourth Amendment is 
applicable to drug and alcohol testing generally, the Court concluded that the col- 
lection and subsequent analysis of biological samples required or authorized by 
the regulation constitute searches pursuant to the amendment. Next, the Court 
held that such drug and alcohol tests are reasonable under the Fourth Amendment 
even though there is no requirement in the regulations for a warrant or a reason- 
able suspicion that any particular employee may be impaired. Reasoning that the 
governmental interest in saving lives outweighs employees’ privacy concerns, the 
Court emphasized that the situation reflected “special needs” beyond normal law 
enforcement, and so neither a warrant nor individualized suspicion was needed. “A 
substance-impaired railroad employee,” the Court wrote, “in a safety-sensitive job 
can cause great human loss before any signs of the impairment become noticeable, 
and the regulations supply an effective means of deterring such employees from 
using drugs or alcohol by putting them on notice that they are likely to be discov- 
ered if an accident occurs” (Skinner, Secretary of Transportation et al. v. Railway 
Labor Executives Association et al. 1989:618). 

In National Treasury Employees Union et al. v. Von Raab, Commissioner, United 
States Customs Service (1989:656), the Court upheld similar regulations promulgated 
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by the U.S. Customs Service. (See Chapter 6 on the constitutional rights of public 
employees.) In her analysis of the Skinner and National Treasury Union cases from a 
personnel management perspective, Norma Riccucci (1990) notes that three issues 
are of most concern to the courts: the categories of employees tested, the procedure 
employed for drug testing, and the decisions that are made after employees test 
positive for drug use. Riccucci emphasizes the need for a written drug-testing policy 
to curb arbitrary and capricious discretionary actions, and concludes that these 
decisions are evidence of the expanding role of the courts in public administration. 

Current clashing views concerning whether individual “suspicion-based” 
searches are better than broad-based search regimes are evident in a 1995 Supreme 
Court decision that upheld the right of a street-level institution—here, a public 
school district—to perform random urinalysis drug testing of its clients: students 
who participate in athletic programs (Vernonia School District 47] v. Acton 1995). 
The case, mentioned in Chapter 4, involved a Vernonia, Oregon, school district 
that initiated such a program after an escalation in the town’s drug problem and 
upon learning that student athletes were the leaders of the drug culture. Students 
wishing to play sports had to sign a form agreeing to the testing and obtain the 
written consent of their parents. All athletes were tested at the beginning of the sea- 
son, and in addition, once each week their names were placed in a pool from which 
a student, with the supervision of two adults, blindly drew 10 percent for random 
testing. Those selected were notified and tested that same day. A seventh grader, 
James Acton, was denied participation on the football team because he and his par- 
ents refused to sign the testing consent form. He sued the school district, seeking a 
judgment that the policy violated, among other things, the Fourth Amendment. 

The U.S. Supreme Court found the school district’s policy constitutional for 
several reasons. Admitting that such a state-compelled collection and testing of 
urine constitutes a “search” under the Fourth Amendment, the Court wrote that 
in this instance the reasonableness of such a search would be judged by balancing 
the intrusion on the individual’s Fourth Amendment interests against the promo- 
tion of legitimate governmental interests. The first factor considered by the Court 
in its reasonableness analysis was the nature of the privacy interest on which the 
search intruded. Here the Court found that the fact that the subjects were children 
participating in public school programs yielded a conclusion that the state could 
exercise greater control than it could over free adults due to its custodial and tute- 
lary responsibilities. Other factors considered by the Court included the athletes’ 
reduced expectation of privacy due to the communal quality of their locker rooms 
and shower facilities, the nature and immediacy of the governmental concern at 
issue, and the efficacy of this means for meeting it. Here, too, the Court found in 
favor of the school district, emphasizing the importance of deterring drug usage by 
all schoolchildren. The fact that the policy was directed narrowly to drug use by 
athletes, where there is a high risk of physical harm to the user and other players, 
was also considered a strong rationale by the Court. 
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Justices Sandra Day O’Connor, John Paul Stevens, and David Souter disagreed, 
maintaining that blanket searches, can involve “thousands or millions” of searches 
and therefore “pose a greater threat to liberty” than do suspicion-based ones which 
“affect one person at a time” (citing the dissent in Minois v. Krull 1987:365). 
Suspicionless searches generally have been considered unconstitutional, the three 
Justices maintained, and are allowable only where it is clear that a suspicion-based 
regime would be ineffectual—clearly not the case here in the justices’ view. The 
justices differentiated this case from Skinner, pointing out that if blanket drug 
testing had not been allowed in the Skinner scenario, serious train accidents would 
have had to occur to obtain suspicion—an unwise and ludicrous chain of events. 
No such showing of potential widespread grave harm was evident in the Vernonia 
case, they maintained. 

Vernonia was followed by Board of Education of Independent School District No. 
92 of Pottawatomie County v. Earls (2002), in which the Supreme Court found 
no constitutional defect in the suspicionless drug testing of students engaged in a 
broad range of school-based extracurricular activities. By contrast, the Court dis- 
allowed a program for drug testing all candidates for public office in Georgia in 
Chandler v. Miller (1997) and of pregnant women undergoing treatment in public 
hospitals in Ferguson v. City of Charleston (2001). In Chandler, the Court could find 
no special need for suspicionless testing; in Ferguson it held that nonconsensual 
testing as a deterrent to criminal cocaine use required a warrant. 


5.3 Impact on Public Administration 


Taken together, these cases demonstrate the intricacies of the ever-changing rela- 
tionship of the judiciary and street-level administrators. The judiciary’s impact on 
street-level discretion is decidedly mixed. On the one hand, the courts, seeking to 
curb the powers of the administrative state, have strengthened Fourth Amendment 
restrictions on street-level administrators in order to prevent potential harms associ- 
ated with unchecked discretion and the use of intuition alone. Examples include the 
thousands of routine administrative inspections performed by street-level bureau- 
crats on a daily basis, random stops, and vague identification statutes. On the other 
hand, in certain law enforcement activities—specifically those pertaining to traf- 
fic violations, drugs, alcohol, customs, and illegal aliens—the courts have found 
governmental interests that are sufficiently important reduce Fourth Amendment 
constraints on street-level discretion. The courts have allowed curbside trash inspec- 
tions, properly performed inventory searches, certain sobriety and transportation 
checkpoint plans, and border searches. In the area of drug testing, the courts have 
upheld both the testing of'street-level bureaucrats in certain circumstances, and the 
testing by street-level bureaucrats in certain circumstances. 

One study of the use of discretion by street-level bureaucrats provides evidence 
of the effect of rules (such as court decisions) in curbing the use of discretion. 
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Where street-level bureaucrats have a significant degree of discretion, where 
their work is less rule centered, and where they have more control, their 
individual theories of justice have an important effect on the final imple- 
mentation of public policies. Where street-level bureaucrats are, above all 
else, constrained by rules, and where they operate within the confines of 
a traditional bureaucracy, individual theories of justice have much less 
impact on the final delivery of goods and services (Kelly 1994). 


As has been seen throughout this chapter, specific actions by street-level 
bureaucrats in pursuit of the standard administrative values of efficiency and cost- 
effectiveness can violate the Constitution in a number of ways. These administra- 
tive values most likely will always be in tension with constitutional values, here 
Fourth Amendment freedoms. The courts have played a pivotal and important role 
in checking unbridled administrative discretion by enforcing constitutional con- 
straints. At the same time, courts have, in certain instances, empowered street-level 
bureaucrats by allowing some of the practices discussed in this chapter. Clearly, by 
requiring street-level bureaucrats’ actions to be articulable, reasoned, and reason- 
able, the courts have been essential partners in both curbing and enhancing the 
administrative powers of street-level bureaucrats, and improving their performance 
within the framework of our constitutional democracy. 
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Chapter 6 


The Individual as 


Government Employee 
or Contractor 








To a considerable extent, the constitutionalization of public administration began 
to develop in cases concerning the treatment of public employees. Historically, 
public employment has been an area of protracted and complex confrontations 
between public administrative and constitutional values (Rosenbloom 1971). The 
government has obvious interests in how its agencies and employees perform. 
Consequently, it imposes many conditions on public employees that it could not 
constitutionally place on ordinary citizens. For instance, on a very basic level, a 
governmental employer can tell its employees when to arrive at work and when they 
can take vacation time. But not all conditions attached to public employment are 
so simple. Over the years governments have forbidden their employees from tak- 
ing any active part in partisan political campaigns, from joining labor unions, and 
from exercising a number of freedoms normally available to members of the general 
public (Rosenbloom 1971). In some cases, as this chapter explains, the restrictions 
placed on public employees have been severe—and by contemporary standards, 
highly objectionable. However, it was not until the 1950s that the federal judiciary 
started to interpret the Constitution to constrain governmental employment prac- 
tices. Today, public personnel administration and human resource management are 
thoroughly permeated by constitutional law. 

In the 1990s, as the reinvention and new public management movements gained 
strength, governments began to contract out an increasing amount of their work. 
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In many cases, contractors undertake functions that are identical to those previ- 
ously or simultaneously performed by public employees. They are also paid with the 
same taxpayer and deficit dollars as government workers. The question inevitably 
arose whether contractors should have constitutional rights in their relationship to 
their government funders that parallel those of public employees in the context of 
their employment. By the mid-1990s, the Supreme Court continued the process of 
constitutionalizing public administration by extending free speech protections to 
contractors that are very similar to those enjoyed by public employees. 


6.1 Public Administrative Values 
and Public Employment 


Ever since orthodox public administration began to develop in the 1870s and 
1880s, efficiency and effectiveness have ranked very high among public administra- 
tive values. In earlier periods, elite control of administration (1789-1829) and par- 
tisan representation (1829-1883) were considered more important. By the 1930s, 
administrative thought had drawn a strict distinction between politics and admin- 
istration. The latter was conceptualized as being “businesslike” and at odds with 
politics. In 1937, Luther Gulick, perhaps the leading public administrative theorist 
of his day, explained that its emphasis on efficiency brought “administration into 
apparent conflict with the value scale of politics” (Gulick and Urwick 1937:192). As 
performance budgeting became more common and sophisticated in the 1950s, the 
values of efficiency and effectiveness were increasingly expressed in terms of cost- 
effectiveness, or how to get more output for each dollar spent. 

Typically, the quest for efficiency and effectiveness emphasized a need for strict 
hierarchical subordination and uniformity in the workforce. Such influential think- 
ers as Max Weber (1864-1920) and Frederick Taylor (1856-1915) emphasized the 
importance of maintaining hierarchy and eliminating individuality at work. Weber 
touted the virtues of impersonality (Weber 1958:216). Taylor advocated “scientific 
management,” in which managers would design work processes (often “deskilling” 
them) and select and control workers based on a science of efficiency (Taylor 1911). 
As recently as 1987, leading scholars followed Weber in flatly asserting that “efh- 
ciency also suffers when emotions or personal considerations influence administra- 
tive decisions” (Blau and Meyer 1987:9). 

Hierarchical control and impersonality are often implemented in ways that 
affect public employees’ constitutional rights. Strict subordination provides employ- 
ees with little protection against dismissal, suspension, or demotion. 

Today it is common to associate civil service with job security, but until rela- 
tively recently public employees had very limited legal protection against dismissal. 
At the federal level, there were no significant statutory barriers to firing civil ser- 
vants until the enactment of the Lloyd-La Follette Act of 1912. The act prohibited 
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dismissals “except for such cause as will promote the efficiency of the service.” It 
required that the employee be notified of the charges and be afforded an opportu- 
nity to respond, but it did not require hearings. This was similar to practices estab- 
lished by executive order in 1897 (Rosenbloom 1971:89). In practice, “efficiency 
of the service” was interpreted very broadly and certainly could cover insubor- 
dination, “whistleblowing,” unionizing activity, expression of disfavored political 
beliefs, and a variety of personal characteristics and behaviors. In practice, a federal 
employee exercising rights that other citizens might constitutionally enjoy could be 
readily dismissed. Veterans gained the right to appeal dismissals in 1944 (Veteran 
Preference Act of 1944), as did most other employees in 1962 (Executive Order 
10987, 1962), but it was not until the 1970s that constitutional procedural due pro- 
cess could be invoked as a defense against arbitrary dismissals that impinged upon 
constitutionally protected interests (Board of Regents v. Roth 1972). 

Strict subordination is presumably enhanced by commitment to the government’s 
objectives. As early as 1795, President George Washington noted that employing 
anyone in a significant administrative position “whose political tenets are adverse to 
the measures which the general government are pursuing ... would be a sort of politi- 
cal suicide” (Fitzpatrick 1931 [vol. 34]:315). From 1829 until the 1880s, partisan loy- 
alty acted as a surrogate for commitment to the presidential administration in power. 
However, after a rudimentary merit system was installed in 1883, partisanship was 
increasingly disfavored as an interference with rational processes for selecting the best 
civil servants. Subsequently, other means of ascertaining commitment were used. 

Many approaches, including monitoring performance and attitudes toward 
work, are straightforward. Serious incursions on employees’ rights can occur when 
“suitability” requires adherence to a narrow range of political beliefs. During the 
“red scare” or “McCarthy era” of the late 1940s and early 1950s, federal employ- 
ees’ loyalty or suitability could involve inquiries as to their religious beliefs, sexual 
practices and views regarding premarital sex and chastity, reading preferences, and 
friendships (Rosenbloom 1971:144—168). Support for racial equality was sometimes 
treated as an indicator of disloyalty as, in general, were many signs of nonconfor- 
mity (Commager 1947:195; Rosenbloom 1971:164—166). 

Within the framework of strict hierarchical subordination, public administra- 
tion has often treated uniformity as productive of harmony, and therefore efficiency. 
One of the clearest examples was Woodrow Wilson’s decision to segregate African 
American employees from whites. Wilson, who is often considered the founder of 
the systematic study of public administration in the United States, explained: 


It is true that the segregation of the colored employees in the several 
[federal] departments was begun upon the initiative and at the sugges- 
tion of several of the heads of departments, but as much in the interest 
of the Negroes as for any other reason, with the approval of some of 
the most influential Negroes I know, and with the idea that friction, or 
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rather the discontent and uneasiness, which has prevailed in many of 
the departments would thereby be removed (Link 1956:251). 


By the end of the 1920s, racial segregation was institutionalized in federal per- 
sonnel administration. The Civil Service Commission sought to avoid certifying 
“Negroes to Bureaus where they would be turned down or made unhappy” (U.S. 
Congress 1969:84; Rosenbloom 1977:55). 

Women were also excluded from a large number of positions in which their 
presence was considered to be divisive or otherwise to interfere with efficient, 
effective administration. Until 1919, women were barred from 60 percent of the 
civil service examinations (Van Riper 1958:261). In 1941, Lucille F. McMillan, 
the first female U.S. civil service commissioner, noted that “[b]ecause the public 
service must by its nature be responsive to public opinion, and because the public 
does not yet accept with the same readiness a woman in authority, it is not aston- 
ishing that the proportion of women executives is small compared with the total 
number of women in the Federal Service, nor that a department hesitates to give 
such positions to any but very outstanding women of proven ability” (McMillan 
1941:42). 

In 1960, federal agencies apparently requested that the Civil Service Commission 
(CSC) send them men only for 29 percent and women only for 34 percent of their 
vacant positions (Harrison 1964). However, “more than half the requests to fill posi- 
tions above the lowest four grades were for men only, and 94 percent to fill positions 
at the three highest grades (GS13, 14, and 15) were restricted to men” (Harrison 
1964:80). Women were banned from some positions because their presence was 
thought to create “moral dangers” (U.S. Civil Service Commission 1964:13). 

Along with race and sex, politics has been considered a source of divisiveness. 
Overt partisanship can lead to disharmony among civil servants and weaken the 
public’s confidence in public administrators’ claim to neutral expertise. In 1907, 
President Theodore Roosevelt, a leading civil service reformer, issued an executive 
order prohibiting federal civil servants under the merit system from taking any 
“active part in political management or in political campaigns” (U.S. Civil Service 
Commission 1907:9). From 1939 until its reform in 1993, the Hatch Act placed 
similar restrictions on almost all federal employees. 

Because it too can be divisive, even personal appearance has sometimes been 
regulated. Grooming standards may be formulated in the most minute detail. For 
example, Suffolk County, New York, regulated the appearance of male person- 
nel according to the following standards: “Hair will not touch the ears or collar,” 
“Sideburns will not extend below the lowest part of the exterior ear opening, will be 
of even width (not flared), and will end with a clean-shaven horizontal line,” “mus- 
taches ... shall not extend over the top of the upper lip or beyond the corners of the 
mouth,” “beards and goatees are prohibited, except that a Police Surgeon may grant 
a waiver for medical reasons. ... When a Surgeon prescribes that a member not 
shave, all beard hairs will be kept trimmed so that they do not protrude more than 
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one-half inch from the skin surface of the face” (Kelley v. Johnson 1976:note 1). In 
the view of some, such regulations promote conformity because “[a]n individual’s 
personal appearance may reflect, sustain, and nourish his personality and may well 
be used as a means of expressing his attitude and lifestyle. In taking control over 
a citizen’s personal appearance, the Government forces him to sacrifice substantial 
elements of his integrity and identity as well” (Justice Marshall, joined by Justice 
Brennan, dissenting in Kelley v. Johnson 1976:250-251). Nevertheless, grooming 
standards are likely to be constitutional unless those challenging them can show 
that they are unrelated to the agency’s mission. 

In sum, public administrative values favoring hierarchical control and organi- 
zational efficiency and effectiveness have been the source of many restrictions on 
the constitutional rights that public employees would hold as ordinary citizens. 
This tendency has diminished, partly because newer constitutional interpretations 
have made many past practices unacceptable, a change reinforced by some con- 
temporary public administrative practices. For instance, the modern governmental 
employer in the United States seeks a workforce that “looks like America” (Naff 
2000), and encourages employees to express their views and creative energies on 
the job. In most areas, present-day public personnel management is less likely than 
orthodox administration to trench on employees’ constitutional rights. 

Contemporary public administration is far more likely than the orthodoxy to 
be cognizant of public employees’ constitutional rights. The Civil Service Reform 
Act of 1978 calls for a federal workforce reflective of the nation’s social diversity. 
It specifically seeks to eliminate the “underrepresentation” of various groups in the 
federal civil service. The Whistleblower Protection Act of 1989 encourages employ- 
ees to expose gross waste, abuse, fraud, and specific dangers to the public health or 
safety. It seeks to change the status of whistleblowing from the organizational sin of 
insubordination to a public virtue and positive obligation. The Hatch Act Reform 
of 1993 broadens the extent of permissible partisan activity available to most fed- 
eral employees. Many states have enacted similar reforms. However, some public 
personnel practices, such as drug testing, regulations against conflict of interest, 
and forms of affirmative action granting preferences based on race or ethnicity, 
continue to impinge on employees’ constitutional rights. 

It is a moot point whether these changes would have come about if, since the 
1950s, the federal courts had not required public personnel administration to be 
much more sensitive to constitutional values. Court decisions clearly strength- 
ened public employees’ substantive, procedural due process, and equal protection 
rights to the extent that many orthodox public personnel practices were rendered 
unconstitutional. Sometimes the courts are criticized for meddling and interfer- 
ing, but the broader enterprise has been to make the administrative state more 
compatible with U.S. constitutionalism, not necessarily to make it more cost- 
effective. 
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6.2 Constitutional Values in Public Employment 


Public administrative values promoting hierarchy and uniformity in the public ser- 
vice are often opposed by competing constitutional values. The Constitution clearly 
seeks to promote diversity within the political community and its government. 
James Madison presumably represented the Constitution’s framers in rejecting the 
possibility of “giving to every citizen the same opinions, the same passions, and the 
same interests” as “impracticable” (The Federalist, No. 10, in Rossiter 1961:78). In 
his view, and that of the framers generally, the purpose of the government was to 
protect diversity. 


As long as the reason of man continues fallible, and he is at liberty to 
exercise it, different opinions will be formed. As long as the connection 
subsists between his reason and his self-love, his opinions and passions 
will have a reciprocal influence on each other; and the former will be 
objects to which the latter will attach themselves. The diversity in the 
faculties of men, from which the rights of property originate, is not less 
an insuperable obstacle to a uniformity of interests. The protection of 
these faculties is the first object of government. From the protection of 
different and unequal faculties of acquiring property, the possession of 
different degrees and kinds of property immediately results; and from 
the influence of these on the sentiments and views of the respective 
proprietors ensues a division of the society into different interests and 
parties (The Federalist, No. 10, in Rossiter 1961:78). 


There are several constitutional provisions directly aimed at protecting and 
promoting diversity within the government. The system of separated and shared 
powers is intended to bring different perspectives to bear on political issues and 
matters of government. This is evident in the area of federal personnel administra- 
tion, as elsewhere. The “executive power” is vested in the president, who is charged 
with taking “Care that the Laws be faithfully executed” (Article II, section 3). At 
the same time, Congress is responsible for establishing administrative positions 
and for determining whether the power to make appointments to them will rest 
with “the President alone, in the Courts of Law, or in the Heads of Departments” 
(Article II, section 2). Appointments to the latter positions require the advice and 
consent of the Senate. Administrative positions must be established by law, which 
gives Congress a very substantial role in making federal personnel policy. Federal 
employees are dependent upon Congress for the appropriation of their salaries. 
Bicameralism sometimes places the two houses of the legislature at odds with one 
another in matters concerning public personnel administration. 

The Constitution also promotes diversity through the Bill of Rights and the 
Fourteenth Amendment. The First Amendment protects the formation and commu- 
nication of political opinion, which is fundamental to representative government. 
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It values political diversity as critical to a vigorous free marketplace of ideas from 
which progress emerges. Contemporary “substantive due process” interprets “lib- 
erty” in the Fifth and Fourteenth Amendments as providing individuals with a 
sphere of autonomy into which the government cannot readily intrude (Roe v. Wade 
1973; Cleveland Board of Education v. LaFleur 1974; Lawrence v. Texas 2003). The 
Due Process Clause also protects individuals from arbitrary or capricious treatment 
by the government. The Equal Protection and Free Exercise Clauses speak to social 
and religious diversity, but, as discussed above, such constitutional values have 
often been compromised in the realm of public employment. 

When facing the government as citizens, public employees are armed with a 
broad range of constitutional rights. When facing the government as employees, 
their rights are limited. Today, the federal judiciary is actively engaged in seeking 
to establish appropriate balances that provide the governmental employer sufficient 
flexibility and control over its workforce to act cost-effectively on the one hand, and 
public employees with reasonable constitutional rights within the context of their 
employment on the other. The task is complex and difficult. Before reviewing the 
judiciary’s efforts, it is desirable to consider whether the Constitution should serve 
as a constraint on public personnel administration at all. 


6.3 Considering Whether the Constitution 
Should Apply to Public Employment 


There are several clear conflicts between traditional public administrative values and 
constitutional values. Because the Constitution is the supreme law of the land, one 
would think it should prevail over administrative doctrine, much of which is far 
more ideological and transitory than scientific (Rosenbloom 1993). Throughout most 
of U.S. history, however, the dominant position was that the Constitution should 
not apply to the internal employment operations of governments. For instance, 
Woodrow Wilson argued that “Constitutions ... properly concern themselves 
only with those instrumentalities of government which are to control general law” 
(Wilson 1941:496). In his view, this included neither public administration gener- 
ally nor governmental personnel management in particular. Three main arguments 
against applying the Constitution to public employment are commonly raised. 

First, along with such leaders in the field of public administration as Wilson 
and Gulick, many believe that the government ought to be “businesslike.” This is a 
recurring value in American public administration. It receives a contemporary gloss 
by calls to “reinvent” the public service by making it “entrepreneurial” and more 
like an enterprise (Gore 1993; Osborne and Gaebler 1992). The new public man- 
agement (NPM) and current public management movement within the broader 
academic field of public administration emphasize managerial technique almost to 
the exclusion of political and legal considerations. 
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A problem with modeling public administrative practices on business is that, 
with the exception of the Thirteenth Amendment’s prohibition on slavery and invol- 
untary servitude, the Constitution does not apply directly to private employment 
relationships. The argument for businesslike administration often asserts that, sim- 
ilarly, the Constitution’s impact on government employment practices ought to be 
minimal. Otherwise, personnel management will become legalistic and employees’ 
rights will obstruct effective and efficient operations. For instance, armed with the 
same free speech rights as other citizens, public employees could denounce their 
supervisors, coworkers, agency leadership and organization, and even the policies 
they are charged with implementing (Connick v. Meyers 1983; Waters v. Churchill 
1994). They might also stage public protests against the government (Hershey 
1973). In the private sector, where employment is “at will,” unless regulated by 
contract or statutory or common law, employees engaging in such activities can be 
fired with little or no recourse. If the government could not deal with its employees 
differently from other citizens, it probably could not be an employer. 

A second argument against applying the Constitution to public human resource 
management is that the courts will inevitably become frequently involved in public 
personnel decisions. Judges’ decisions regarding the employees’ constitutional rights 
will have important impacts on the executive branch. This will add to the complex- 
ity of governing under the separation of powers, and potentially lead to less effective 
administration. Judges are probably more apt than executives to value individual rights 
and procedural safeguards; therefore, they may place conditions on public manage- 
ment that executives who work with very scarce resources and little time find undesir- 
able and/or impracticable. If public employees have a broad panoply of constitutional 
rights, litigation—with all its attendant expense and delay—will increase and divert 
governmental resources and efforts from the implementation of public programs. 

Finally, it is argued that because society is so dependent upon the proper 
operation of government, few restrictions should be placed on its activities as an 
employer. Government is often the dominant or monopoly supplier of the goods, 
services, and constraints it provides. If government agencies fail to perform well, 
the consequences for the public may be substantial—even disastrous. Although it 
is an old-fashioned term, sovereignty, in this view, requires that governments be free 
to manage their employees as they see fit. 

Despite the force of these arguments, leaving public employees with no con- 
stitutional protection in the framework of their jobs could also have very undesir- 
able consequences. For example, if the Equal Protection Clause of the Fourteenth 
Amendment did not apply to government employment, then governments could 
remain free to discriminate against people based on race, ethnicity, and gender. 
If employees had no First Amendment protections, they could be disciplined for 
whistleblowing despite its benefits to the public. Without constitutional protection, 
it would be permissible (as was once the case) for public employers to 
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decline to employ or reemploy any applicant for any reason whatever, 
or for no reason at all ... and it is immaterial whether the reason for the 
refusal ... is because the applicant is married or unmarried, is of fair 
complexion or dark, is or is not a member of a trades union, or whether 
no reason is given for such refusal (Fursman v. Chicago 1917; Supreme 
Court of Illinois). 


The governmental employer’s power would be checked only by the unwilling- 
ness of individuals to join the public service and by whatever legal constraints, such 
as civil rights acts, it opted to apply to its own practices. Not surprisingly, therefore, 
a variety of arguments are advanced for making the Constitution applicable to 
government employment. 

First, the size of the public sector is large. Currently there are about 17 million 
public employees at all levels of government in the United States (U.S. Census 
Bureau 2009). Allowing governmental employers to deprive so many people 
of their basic constitutional rights can be viewed as morally wrong. Under the 
Constitution, government’s role is partly to “secure the blessings of liberty,” as 
stated in the Preamble. Abridging the rights of public employees is inconsistent 
with the fundamental character of the regime. It would open the door to serious 
abuse and even repression. In sponsoring a “Bill of Rights for Federal Employees,” 
former Senator Sam Ervin claimed that “practices which affect ten million citizens 
[in public employment] ... affect an entire society” (U.S. Senate 1967:2). Although 
the actual number is unknown, many millions of people work for the government 
under contract (see Light 1999). If by extension their constitutional rights were 
also weakened, governmental potential for abuse would be considerable. Even some 
efforts by governments to use their authority to dispense contracts for seemingly 
benign purposes, such as helping business enterprises owned by minorities (or, pre- 
sumably, women as well), may infringe on constitutional rights (City of Richmond 
v. Croson 1989; Adarand Constructors v. Pena 1995). 

Second, the market functions differently for much of the public sector than it 
does for private enterprises. As Anthony Downs explains: 


bureaus are economically one-faced rather than two-faced. They face 
input markets where they buy the scarce resources they need to produce 
their outputs. But they face no economic markets whatever on the out- 
put side. Therefore, they have no direct way of evaluating their outputs 
in relation to the costs of the inputs used to make them. This inability is 
of profound importance in all aspects of bureaucratic behavior (Downs 


1967:29-30). 


Public agencies lacking output markets do not receive funds through the sale of 
goods or services; their revenues come from the public treasury. Demand for their 
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outputs is determined legislatively through budgetary allocations, which may be 
only weakly related to price (Niskanen 1971; Borcherding 1977). 

Because the output market does not act as a constraint on their personnel costs, 
governments can impose conditions on their employees that private sector employ- 
ers facing competition on the output side would find too costly. For example, in 
1894, Carl Schurz, a leading civil service reformer asked, “[I]magine a merchant 
discharging his sales men and bookkeepers, a manufacturer discharging his fore- 
man and artisans, a railroad corporation discharging its engineers and switchmen, 
a bank discharging its cashiers and tellers every four years on the ground that 
they have been in their places long enough and somebody else ought to have them 
now” (Schurz 1894:3). The implementation of public sector regulations for loyalty/ 
security, partisan political neutrality, and conflict of interest are examples of costs 
incurred in public personnel management that, per employee, certainly exceed 
those of equivalent measures, if any, found in the private sector. 

Even on the input side, the market may not act as a very effective check on 
government employment practices. Of course, if public employment conditions are 
objectionable, many would-be applicants will look elsewhere and employees will 
quit. But not facing economic output markets, government can sometimes offer pay 
and other benefits, including job security, to sweeten the loss of ordinary constitu- 
tional rights. Political processes rather than output markets limit what government can 
pay. The NPM seeks to make agencies operate like firms in a market partly to make 
their personnel systems more economically rational. 

Because the market works differently for much of the public sector, it is not 
anomalous to apply the Constitution to public personnel management; some fun- 
damental check ought to limit how governments treat their employees. Moreover, 
it is too facile to obviate constitutional protections on the basis that public employ- 
ment is voluntary; so, in a sense, is membership in the political community or 
choosing not to emigrate from the United States. That surely would not serve as a 
basis for negating the Bill of Rights and the Fourteenth Amendment. If govern- 
ments were constitutionally free to attach whatever conditions they wanted to pub- 
lic employment or to other benefits they bestow, fundamental rights would surely 
be eroded (see Chapter 4). 

Finally, on the whole, there is a significant difference between the public and 
private sectors in that government employment has always been infused with 
political considerations, whereas the concerns of private firms generally are primar- 
ily economic. As Schurz pointed out, it would be ridiculous for a typical private 
employer to fire all its Democratic or Republican employees every four years. Such 
an employer would have little business interest in trying to forge a national political 
party. However, in the public sector at the federal level, patronage appointment and 
dismissal were considered a necessary reform for developing mass parties and fur- 
ther democratization (see Rosenbloom 1971:Chapter 2). Later, other governmental 
reformers placed restrictions on the political participation of public employees as 
a means of destroying the political bosses and machines that had grown up and 
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thrived on patronage. In more recent years, the federal government has sought to 
be a “model” employer with respect to equal opportunity and the elimination of 
sexual harassment. Such efforts are less related to the production of specific outputs 
than to achieving important national public policy goals. They reflect the premise, 
formulated by Samuel Krislov, that there is a “‘multiplier’ importance of public 
service—great changes in a wide arena are instigated by small alterations in gov- 
ernmental personnel policy” (1967:5). 

However, in their zeal to promote a variety of interests tangential to the func- 
tions and mission-based output of agencies, governments may also have political 
or policy incentives to limit the civil liberties and rights of their employees. Such 
practices could go unchecked if the Constitution were not brought to bear on pub- 
lic personnel management. For instance, most patronage dismissals are now uncon- 
stitutional (Elrod v. Burns 1976; Branti v. Finkel 1980; Rutan v. Republican Party 
of Illinois 1990). Many loyalty/security practices would no longer pass constitu- 
tional muster. Some efforts to promote equal opportunity have violated the Equal 
Protection Clause (Wygant v. Jackson Board of Education 1986, among others). 

It should be evident from this discussion that a balance is necessary. Although 
government personnel management cannot be entirely free from constitutional 
constraints, neither can government be expected to treat its employees identically 
to ordinary citizens. The judiciary’s task in this area has been to construct a con- 
stitutional doctrine for public employment that promotes both administrative and 
constitutional interests. Doing so has been no simple task. 


6.4 Judicial Doctrines 


In broad terms, judicial doctrines regarding the Constitution’s application to public 
employment can be divided into two eras. From the Supreme Court’s decision in 
Ex Parte Hennen (1839) until the 1950s, public employees had very little protection 
against job conditions that interfered with their ordinary constitutional rights as 
citizens. Public personnel management was constitutionally governed by the “doc- 
trine of privilege” (see also Chapter 4). Since the 1950s, civil servants’ substantive, 
procedural due process and equal protection rights have been strengthened consid- 
erably under a number of doctrinal approaches, culminating in the contemporary 
“public service model” (Harvard Law Review 1984:1611-1800). 


6.4.1 The Doctrine of Privilege and Government Employment 


The doctrine of privilege, discussed in Chapter 4, relied upon the presumption 
that because holding a government job is a voluntarily accepted privilege rather 
than a right or coerced obligation, government could place almost any restrictions 
it saw fit upon its workers. It allowed administrative and political values stress- 
ing hierarchical subordination and uniformity among public employees to remain 
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minimally checked by constitutional values promoting liberty and diversity. Arch 
Dotson (1955:7) provided one of the first analyses of this approach: “Its central 
tenet is that office is held at the pleasure of the government. Its general effect is that 
the government may impose upon the public employee any requirement it sees fit as 
conditional to employment. From the point of view of the state, public employment 
is maintained as an indulgence; from the position of the citizen, his job is a grant 
concerning which he has no independent rights.” The rationale behind the doctrine 
of privilege is still best conveyed by Justice Oliver Wendell Holmes’s well-known 
statement that “[t]he petitioner may have a constitutional right to talk politics, 
but he has no constitutional right to be a policeman” (McAuliffe v. New Bedford 
1892:220). The police officer dismissed for public speech may have lost his job, but 
he retained his First Amendment rights. 

Under the doctrine of privilege, public employees faced dismissals or other 
adverse actions for a variety of activities and conditions that restricted the exer- 
cise of their ordinary constitutional rights. It condoned exclusion, dismissal, and 
unequal opportunities for promotion based on race, gender, marriage, and preg- 
nancy. Being constitutionally unprotected, public employees were subject to all 
kinds of coercion, from sexual harassment (Aron 1987) to buying “everything from 
savings bonds to electric light bulbs for playgrounds” (U.S. Congressional Record 
1966 [Vol. 112]:No. 130). 

The Supreme Court noted its discomfort with the scope of the doctrine of 
privilege in United Public Workers v. Mitchell (1947), a case upholding the 1939 
Hatch Act’s restrictions on the partisan activities of federal employees: “Appellants 
urge that federal employees are protected by the Bill of Rights and that Congress 
may not ‘enact a regulation providing that no Republican, Jew or Negro shall be 
appointed to federal office, or that no federal employee shall attend Mass or take 
any active part in missionary work.’ None would deny such limitations on congres- 
sional power” (United Public Workers v. Mitchell 1947:100). 

Nevertheless, while the doctrine of privilege prevailed, African Americans were 
subject to rampant discrimination and segregation in public employment, exclu- 
sion based on partisanship was standard operating procedure, and discrimination 
based on religious practice was undoubtedly common in some jurisdictions. 

The growth of public employment contributed to the demise of the doctrine 
of privilege. Between 1929 and 1966 public employees at all levels of govern- 
ment in the United States increased from 6.2 percent of the national workforce 
to 17 percent (Rosenbloom 1971:3). By the 1960s, infringements on the rights of 
public employees applied to a substantial segment of the nation’s population. The 
growing scope of public employment itself seems to have piqued some justices’ 
attention. For instance, in U.S. Civil Service Commission v. National Association 
of Letter Carriers (1973:600), Justice William Douglas was joined in dissent by 
Justices William Brennan and Thurgood Marshall in indicating he “would strike 
this provision of the law down as unconstitutional so that a new start may be made 
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on this old problem that confuses and restricts nearly 5 million federal, state, and 
local public employees today that live under the present [Hatch] Act.” 

With reference to public school teachers, but applicable to other government 
employees, the Supreme Court emphasized in Pickering v. Board of Education 
(1968:571-572) that public administrators have perspectives and information that 
are of great potential value to public debate: 


free and open debate is vital to informed decision-making by the elec- 
torate. Teachers are, as a class, the members of a community most likely 
to have informed and definite opinions as to how funds allocated to 
the operation of the schools should be spent. Accordingly, it is essential 
that they be able to speak out freely on such questions without fear of 
retaliatory dismissal. 


The same is true of the civil servants who implement many public policies, which 
is one reason that whistleblowing eventually gained both statutory and constitu- 
tional protection. 


6.4.2 Bailey v. Richardson: The Transformational Case 


The judiciary responds to many environmental factors, but it acts in the context of 
specific cases. Sometimes these are framed in such a way that reveals fatal weaknesses 
in existing doctrine. Bailey v. Richardson (1950, 1951a) was such a case. Dorothy 
Bailey was dismissed from a non-sensitive civilian federal job in the Department of 
Labor after the government concluded that there were reasonable grounds for belief 
that she was disloyal to the United States. She had hearings before a regional and 
national loyalty board where she was not permitted to confront or cross-examine 
the informants against her. Their testimony apparently was unsworn and the hear- 
ing officials did not know who they were. The chair of one board indicated, “I 
haven't the slightest knowledge of who [the informants] are or how active they 
have been in anything” (Bailey v. Richardson 1951b:38; Rosenbloom 1971:171). The 
pertinence of some questions was dubious at best. For instance, during one hearing, 
Bailey was asked, “Did you ever write a letter to the Red Cross about the segrega- 
tion of blood?” (Bailey v. Richardson 1950:73). 

The constitutionality of Bailey’s dismissal was eventually affirmed by an equally 
divided Supreme Court. The case had a lasting impact because it prompted several 
justices to reject the doctrine of privilege. In clinging tightly to that doctrine, a 
majority of the Court of Appeals for the District of Columbia Circuit suggested 
that the Constitution offered no protection against abusive treatment of public 
employees. That court held that Bailey had no right to a fair procedure because 
“due process of law is not applicable unless one is being deprived of something to 
which he has a right” (Bailey v. Richardson 1950:58). Further, “The plain hard fact 
is that so far as the Constitution is concerned there is no prohibition against the 
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dismissal of Government employees because of their political beliefs, activities or 
affiliations. ... The First Amendment guarantees free speech and assembly, but it 
does not guarantee Government employ” (Bailey v. Richardson 1950:59). 

The dissent contended that the dismissal cost Bailey more than her job because 
“a person dismissed as disloyal can obtain no normal employment, public or pri- 
vate” (Bailey v. Richardson 1950:70). Accordingly, in the dissenter’s view, she was 
entitled to an elaborate trial-like hearing. In response, the majority conceded that 
Bailey was injured and, in so doing, exposed the over-extension of the doctrine of 
privilege to governmental action that goes beyond the deprivation of a privilege: 
“[I]f Miss Bailey has no constitutional right to her office and the executive officers 
had power to dismiss her, the fact that she was injured in the process of dismissal 
neither invalidates her dismissal nor gives her right to redress” (Bailey v. Richardson 
1950:63). Unlike Holmes’s police officer, though, Bailey lost more than a privilege 
to which she had no constitutional claim. Her life lost its normalcy. At the time, the 
governmentally imposed label of “disloyal” made one infamous. Under the circum- 
stances, it was difficult for several jurists to accept the notion that the Constitution 
afforded no protection against arbitrary dismissal for disloyalty—that is, without a 
procedure reasonably designed to ascertain loyalty or disloyalty. 

After hearing Bailey’s appeal, the Supreme Court was deadlocked (four-to-four; 
Justice Tom Clark, a former attorney general, did not participate). Several justices 
expressed their views on the doctrine of privilege in another loyalty case decided the 
same day, Joint Anti-Fascist Refugee Committee v. McGrath (1951). Justices Douglas 
and Robert Jackson explicitly rejected its underlying logic. Jackson considered the 
doctrine to rest on a non sequitur: “The fact that one may not have a legal right 
to get or keep a government job does not mean that he can be adjudged ineligible 
illegally” (Joint Anti-Fascist Refugee Committee v. McGrath 1951:185). Justice Hugo 
Black, who had already indicated his rejection of the doctrine of privilege in United 
Public Workers (1947), indicated that he would have reversed in Bailey. Justice Felix 
Frankfurter also would have overturned the circuit court’s decision. A few months 
later, in Garner v. Los Angeles (1951:725), Frankfurter wrote, “[I]t does not at all fol- 
low that because the Constitution does not guarantee a right to public employment, 
a city or a state may resort to any scheme for keeping people out of such employment. 
... To describe public employment as a privilege does not meet the problem.” 

The next year, the Court flatly rejected the doctrine of privilege. In Weiman v. 
Updegraff (1952:192), a loyalty oath case from Oklahoma, it noted that “we need 
not pause to consider whether an abstract right to public employment exists. It is 
sufficient to say that constitutional protection does extend to the public servant 
whose exclusion pursuant to a statute is patently arbitrary or discriminatory.” By 
1972, the doctrine of privilege looked like ancient history. In Perry v. Sindermann 
(1972), the Supreme Court noted that 


For at least a quarter-century, this Court has made clear that even 
though a person has no “right” to a valuable governmental benefit and 
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even though the government may deny him the benefit for any number 
of reasons, there are some reasons upon which the government may 
not rely. It may not deny a benefit to a person on a basis that infringes 
his constitutionally protected interests—especially his interest in free- 
dom of speech. For if the government could deny a benefit to a person 
because of his constitutionally protected speech or associations, his 
exercise of those freedoms would in effect be penalized and inhibited. 
This would allow the government to “produce a result which [it] [sic] 
could not command directly” (Perry v. Sindermann 1972:597). 


The Court also stated that it had “fully and finally rejected the wooden distinc- 
tion between ‘rights’ and ‘privileges’ that once seemed to govern the applicability 
of procedural due process rights” for public employees (Board of Regents v. Roth 
1972:571). A year later, the Court repeated itself: “[T]his Court has now rejected 
the concept that constitutional rights turn upon whether a governmental benefit is 
characterized as a ‘right’ or as a privilege” (Sugarman v. Dougall 1973:644). 


6.4.3 Finding a New Approach: The Emergence 
of the Public Service Model 


The doctrine of privilege had been deeply ingrained in American constitutional law 
and political and administrative cultures. In the field of public employment, it was 
rejected through a painstaking process of incremental decision making that did not 
immediately yield a replacement. The main problem with the doctrine of privilege 
was its peremptory quality. It allowed the attachment of almost any condition to 
the receipt of governmental benefits. But as noted in Chapter 4, discarding the dis- 
tinction between rights and privileges does not logically compel the conclusion that 
there are absolutely no conditions implicating constitutional rights that the govern- 
ment can place on eligibility for benefits. In 1990, Justice Antonin Scalia made this 
point in a dissenting opinion joined by three members of the Court. 


I am not sure, in any event, that the right-privilege distinction has been 
as unequivocally rejected as Justice STEVENS [sic] supposes. It has 
certainly been recognized that the fact that the government need not 
confer a certain benefit does not mean that it can attach any conditions 
whatever to the conferral of that benefit. But it remains true that certain 
conditions can be attached to benefits that cannot be imposed as pre- 
scriptions upon the public at large (Rutan v. Republican Party of Illinois 
1990:2749, note 2; joined by Rehnquist, Kennedy, and O’Connor). 


Consequently, the demise of the doctrine of privilege required the development of a 
new jurisprudence regarding public employment (and other governmental benefits). 
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At first, it appeared that the judiciary might afford public employees substan- 
tially the same constitutional rights as are enjoyed by other citizens. This was espe- 
cially evident in lower court decisions. For instance, in Gilmore v. James (1967:91) 
a federal district court began “with the premise that a state [or the federal govern- 
ment] cannot condition an individual’s privilege of public employment on his non- 
participation in conduct which, under the Constitution, is protected from direct 
interference by the state.” In Kiiskila v. Nichols (1970:749), a circuit court reasoned 
that there was no substantial difference between the constitutional rights of those 
in public employment and other citizens: 


A citizen’s right to engage in protected expression or debate is substan- 
tially unaffected by the fact that he is also an employee of the govern- 
ment and, as a general rule, he cannot be deprived of his employment 
merely because he exercises those rights. This is so because dismissal 
from government employment, like criminal sanctions or damages may 
inhibit the propensity of a citizen to exercise his right to freedom of 
speech and association. 


This “individual rights vision” (Harvard Law Review 1984:1741) coincided 
with, or perhaps enhanced or provoked, a “new militancy” among public employ- 
ees (Posey 1968). Protests, disruption, open dissent, and calls for more participatory 
policy making broke out within the public service (Hershey 1973; Posey 1968). 

Discipline in the public service became a noticeable concern during the admin- 
istration of President Richard Nixon. In a taped conversation with George Schultz, 
director of the Office of Management and Budget in 1971, Nixon said: “You’ve got 
to get us some discipline, George. You've got to get it, and the only way you get it, 
is when a bureaucrat thumbs his nose, we're going to get him. ... There are many 
unpleasant places where Civil Service people can be sent. We just don’t have any 
discipline in government. That’s our trouble” (New York Times 1974:A14; see also 
Aberbach and Rockman 1976:457). 

Nixon’s desire for discipline dovetailed with his effort to establish a more con- 
servative Supreme Court—an effort that in many respects failed (Blasi 1983). After 
the appointments of Chief Justice Warren Burger in 1969, and Justices Harry 
Blackmun (1970), Lewis Powell (1971), and William Rehnquist (1971), the indi- 
vidual rights vision reached a hiatus. For a time, as the Court’s docket grew it 
seemed as though it would try to avoid the issues posed by public employment. In 
1976, a majority of the Court announced that “the federal court is not the appro- 
priate forum in which to review the multitude of personnel decisions that are made 
daily by public agencies. ... The Due Process Clause ... is not a guarantee against 
incorrect or ill-advised personnel decisions” (Bishop v. Wood 1976:349-350; see also 
Codd v. Velger 1977 and Washington v. Davis 1976). 

Despite this attempt to “deconstitutionalize” public personnel issues, cases 
kept coming and the Court eventually developed the public service model for 
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determining the constitutional rights of public employees (Harvard Law Review 
1984). This approach seeks a functional balance among the interests of the govern- 
ment as employer, those of public employees in exercising constitutional rights, 
and that of the broader public in the way its affairs are run by public administra- 
tors. In theory, at least, the public is particularly concerned with transparency, 
safety, fair treatment, political responsiveness, cost-effectiveness, customer service, 
and honesty. The public’s interest can align with either that of the government or 
public employees, depending on the issue. For instance, both the public and public 
employees should favor broad constitutional protection of whistleblowing, which 
may be opposed by agencies’ top leadership, whereas the public’s interest and the 
government’s coincide to a greater degree regarding matters such as conflict-of- 
interest and drug-testing regulations for public employees. 

Under the public service model, the judiciary looks toward the impact of per- 
sonnel practices on the long-term public interest rather than the immediate claims 
of the government or its employees. For instance, in declaring most patronage- 
based personnel decisions to be unconstitutional, the Supreme Court considered the 
impact of partisan favoritism on party competition and electoral democracy (Elrod 
v. Burns 1976; Branti v. Finkel 1980; Rutan v. Republican Party of Illinois 1990). 
Nevertheless, neither the government’s concerns as an employer nor its employ- 
ees’ interests in retaining constitutional rights are discounted. Rather, each case 
requires a balancing approach. In Waters v. Churchill (1994:675), Justice Sandra 
Day O’Connor’s plurality opinion summed up the logic underlying the public ser- 
vice model: 


The government’s interest in achieving its goals as effectively and eff- 
ciently as possible is elevated from a relatively subordinate interest when 
it acts as sovereign to a significant one when it acts as employer. The 
government cannot restrict the speech of the public at large just in the 
name of efficiency. But where the government is employing someone 
for the very purpose of effectively achieving its goals, such restrictions 
may well be appropriate. 


They may also be inappropriate. Despite the government’s significant interests 
in regulating its employees, a vast number and variety of cases have upheld civil 
servants’ constitutional rights in the face of governmental action taken in the name 
of efficiency and effectiveness. As much of the remaining discussion in this chapter 
indicates, public employees now have elaborate constitutional rights in the frame- 
work of their jobs, and public personnel management is heavily regulated by con- 
stitutional law. 

The public service model is above all else a balancing model. Consequently, 
within each category of public employees’ constitutional rights—substantive, pro- 
cedural due process, privacy and substantive due process, and, to a lesser extent, 
equal protection—the Supreme Court has developed approaches that require the 
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careful weighing of a variety of factors. On a broad level, each of these rights has a 
logical structure that is relatively fixed. The justices generally agree on how to ana- 
lyze questions pertaining to public employees’ constitutional rights; however, they 
often value the elements to be balanced differently. As a result, assessing the consti- 
tutional rights of public employees is currently complex and sometimes subtle. The 
Court has succeeded in telling public administrators how to think about the rights 
of employees, but it has not given them a formula for determining precisely what 
those rights are in circumstances that are not identical or very similar to previously 
decided cases. The next section of this chapter sets out the structure and general 
content of public employees’ constitutional rights. 


6.5 The Structure of Public Employees’ 
Constitutional Rights Today 


6.5.1 Substantive Rights 
6.5.1.1 Speech on Matters of Public Concern 


The Supreme Court explained the structure of public employees’ constitutional 
right to speak on matters of public concern in Rankin v. McPherson (1987). The 
decision does not apply to speech that is part of a partisan political campaign or 
“work product speech,” as is discussed infra. Ardith McPherson was a 19-year-old 
probationary clerical employee in the office of a constable in Texas. During a dis- 
cussion with a coworker, who the Court described as her “boyfriend,” she remarked 
of an assassination attempt on President Ronald Reagan: “[S]hoot, if they go for 
him again, I hope they get him” (Rankin v. McPherson 1987:381). The remark was 
overheard by another employee, who reported it to Constable Rankin. After dis- 
cussing the remark with McPherson, who admitted making it but said she “didn’t 
mean anything by it,” Rankin fired her (Rankin v. McPherson 1987:382). By five-to- 
four margin, the Court ruled that the dismissal violated McPherson’s constitution- 
ally protected freedom of expression. 

First, the majority noted that probationary public employees retain substan- 
tive constitutional rights: “Even though McPherson was merely a probationary 
employee, and even if she could have been discharged for any reason or for no rea- 
son at all, she may nonetheless be entitled to reinstatement if she was discharged for 
exercising her constitutional right to freedom of expression” (Rankin v. McPherson 
1987:383-384). The Court outlined the structure of that right as follows: 


The determination whether a public employer has properly discharged 
an employee for engaging in speech requires “a balance between the 
interests of the [employee] [sic], as a citizen, in commenting upon mat- 
ters of public concern and the interest of the State, as an employer, in 
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promoting the efficiency of the public services it performs through its 
employees.” ... This balancing is necessary in order to accommodate 
the dual role of the public employer as a provider of public services 
and as a government entity operating under the constraints of the First 
Amendment (Rankin v. McPherson 1987:384). 


The public’s interest is brought into the balance by the requirement that the speech 
be on a matter of public concern, that is, of interest to the public. 

Second, once it is determined that a public employee’s expression is on a matter 
of public concern, consideration shifts to the manner, time, and place of the com- 
ments. Private remarks on matters of public concern “will rarely, if ever, justify the 
discharge of a public employee” (Rankin v. McPherson 1987:327, note 13). Adverse 
action against the employee is more likely to be justified if the remarks impair disci- 
pline or harmony in the workplace, jeopardize close working relationships, interfere 
with normal operations, or detract from the employee’s ability to do his or her job. 
Incursions on public employees’ non-work-related expressive activity are likely to be 
unconstitutional unless the government can show a “nexus” to its significant inter- 
ests as an employer (United States v. National Treasury Employees Union 1995). For 
instance, in United States v. National Treasury Employees Union (1995), the Supreme 
Court struck down a federal regulation barring federal employees from accepting 
honoraria for their expressive works, such as lectures and articles, because it was too 
weakly connected to the government's interests in efficiency. In City of San Diego v. 
Roe (2004), a case dealing with a police officer’s off-the-job production and sale of 
homemade sex tapes, the Court held that in order to enjoy constitutional protec- 
tion, expressive activity, like other speech, must first meet the threshold of being on 
a matter of public concern. The character of the employees’ position is also impor- 
tant. In general, remarks by employees in confidential, policy-making, or public 
contact positions are apt to have weaker constitutional protection because they are 
potentially more damaging to the employer’s interests. In principle, whistleblowing 
and similar remarks may be protected even if they are erroneous, as long as they 
are not made with knowledge of their falsehood or with reckless disregard for their 
truth or falsity (Pickering v. Board of Education 1968). 

The multifaceted balancing required by the Rankin framework includes an addi- 
tional complication. Must the government’s action be based on what an employee 
actually said, or can its action be based on what it reasonably believes was said? 
In Waters v. Churchill (1994), the Court addressed this issue with limited success. 
There was no majority opinion, but the guiding principles appear to be that (1) the 
employer must reasonably investigate what the employee may have said, and (2) 
the employer must really believe that the employee said it before disciplining him 
or her. The requirement that a reasonable investigation be undertaken grafts a pro- 
cedural element on to public employees’ First Amendment rights, but one that is 
guided by the remarkably vague standard that “only procedure outside the range of 
what a reasonable manager would use may be condemned as unreasonable” (Waters 
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v. Churchill 1994:678). This standard is so imprecise that Justice Scalia argued, “[I] 
t remains entirely unclear what the employer's judgment must be based on” (Waters 
v. Churchill 1994:693). He warned that the Court “will spend decades trying to 
improvise the limits of this new First Amendment procedure” (Waters v. Churchill 


1994:694). 


6.5.1.2 “Work Product” Speech 


Public employees’ work, including speeches, memos, and written reports, is often on 
a matter of public concern. What happens when the public employer is dissatisfied 
with the content or quality of such work? Is it protected by the First and Fourteenth 
Amendments? In Garcetti v. Ceballos (2006), the Supreme Court held that “work 
product” speech does not enjoy such protection. The Court reasoned that 


Employers have heightened interests in controlling speech made by an 
employee in his or her professional capacity. Official communications 
have official consequences, creating a need for substantive consistency 
and clarity. Supervisors must ensure that their employees’ official com- 
munications are accurate, demonstrate sound judgment, and promote 


the employer’s mission (Garcetti v. Ceballos 2006:422—423). 


Moreover, “Restricting speech that owes its existence to a public employee’s 
professional responsibilities does not infringe any liberties the employee might 
have enjoyed as a private citizen. It simply reflects the exercise of employer control 
over what the employer itself has commissioned or created” (Garcetti v. Ceballos 
2006:422). Therefore, 


[rlefusing to recognize First Amendment claims based on govern- 
ment employees’ work product does not prevent them from par- 
ticipating in public debate. The employees retain the prospect of 
constitutional protection for their contributions to the civic dis- 
course. This prospect of protection, however, does not invest them 
with a right to perform their jobs however they see fit (Garcetti v. 
Ceballos 2006:422). 


The Court noted that to hold otherwise would establish “permanent judicial 
intervention in the conduct of governmental operations to a degree inconsistent 
with sound principles of federalism and the separation of powers” (Garcetti v. 
Ceballos 2006:423). 

While denying public employees constitutional protection for their work prod- 
uct speech, the Court also warned public employers that they would not be able to 
“restrict employees’ rights by creating excessively broad job descriptions” (Garcetti 
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v. Ceballos 2006:423). The Court also noted that its decision might not apply to 
classroom instruction and matters of academic freedom in public education. 

The Garcetti Court distinguished between the public employee acting as an 
employee and as a citizen. This creates the anomaly that public employees have a 
constitutional right to whistleblow as citizens, but not in their work products. The 
Court did not find this troubling because there is a “powerful network of legislative 
enactments—such as whistle-blower protection laws and labor codes—available to 
those who seek to expose wrongdoing” and, in any event, public employers ought 
to be “receptive to constructive criticism offered by their employees” (Garcetti v. 
Ceballos 2006:425). In three separate dissents, four justices found the Court’s opin- 
ion peremptory in foreclosing constitutional protection of public employees’ work 
product speech regardless of the circumstances. 


6.5.1.3 Partisan Speech and Activity 


Regulations limiting public employees’ rights to engage in partisan political campaigns 
are generally constitutional insofar as they are not excessively vague or overly restrictive. 
In U.S. Civil Service Commission v. National Association of Letter Carriers (1973:556), 
the Supreme Court laid out a broad range of activities that may be prohibited: 


We unhesitatingly reaffirm ... that Congress ... has ... the power to 
prevent [federal employees] from holding a party office, working at the 
polls and acting as party paymaster for other party workers. An Act of 
Congress going no farther would ... unquestionably be valid. So would 
it be if, in plain and understandable language, the statute forbade activ- 
ities such as organizing a political party or club; actively participat- 
ing in fund-raising activities for a partisan candidate or political party; 
becoming a partisan candidate for, or campaigning for, an elective pub- 
lic office; actively managing the campaign of a partisan candidate for 
public office; initiating or circulating a partisan nominating petition or 
soliciting votes for a partisan candidate for public office; or serving as a 
delegate, alternate or proxy to a political party convention. 


The National Association of Letter Carriers decision foreclosed constitutional 
challenges to regulations for political neutrality, but political efforts to lift such 
restrictions have met with considerable success. By 1993, the federal government 
and over forty states had relaxed constraints on the partisan political activities of 
many of their employees (Sturdivant 1993:A14). Most federal employees are per- 
mitted to distribute partisan campaign literature, solicit votes, work for partisan 
campaigns, and hold office in political parties. Exceptions include members of the 
senior executive service and employees in a variety of sensitive agencies including 
the Federal Bureau of Investigation, Secret Service, Central Intelligence Agency, 
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Merit Systems Board, and Office of Special Council. Coercion of any of activities 
noted above is strictly prohibited. 


6.5.1.4 Freedom of Association 


Judicial decisions regarding public employees’ constitutional rights to freedom of 
association have had a pronounced impact on public personnel administration. Once 
banned from membership in subversive groups and labor unions, public employees 
now have broad associational rights. Membership in subversive groups is not in itself 
grounds for dismissal because “those who join an organization but do not share its 
unlawful purposes and ... activities, surely pose no threat, either as citizens or as 
public employees” (Elfbrandt v. Russell 1966:17). Rather, the focus is on belief and 
support of subversive or otherwise illegal action. For most public employees nowa- 
days, the inquiry is likely to begin and end with a pro forma loyalty oath, which, for 
example, may pledge to uphold the Constitution and to “oppose the overthrow of 
the government of the United States of America or of [a state] by force, violence or 
by any illegal or unconstitutional method” (Cole v. Richardson 1972). 

Court decisions regarding unionization have been more important to contem- 
porary public management. Under the doctrine of privilege, public employees were 
frequently prohibited from joining labor organizations. Opposition to public-sector 
unionism was deep and broad. For instance, in 1943, New York’s highest court 
declared that “to tolerate or to recognize any combination of civil service employ- 
ees of the Government as a labor organization or Union is not only incompatible 
with the spirit of democracy, but inconsistent with every principle upon which our 
government is founded” (Railway Mail Association v. Murphy 1943:607). Political 
change began in the late 1950s and early 1960s, when Wisconsin and the federal 
government created government-wide labor relations procedures that provided their 
employees with the right to organize. By the end of the 1960s, the judiciary held 
that public employees had a constitutional right to join labor unions, though not to 
engage in collective bargaining (McLaughlin v. Tilendis 1968; American Federation 
of State, County, and Municipal Employees v. Woodward 1969). Since then, the pub- 
lic sector has become more organized than the private, nonagricultural workforce. 
Today, labor relations procedures compete with traditional civil service law as the 
basis for public personnel management (Douglas 1992). 

Freedom of association includes the constitutional right not to be compelled to 
join groups as a condition of keeping one’s public-sector job. This has been impor- 
tant in two areas: union security arrangements and patronage. In Abood v. Detroit 
Board of Education (1977), the Supreme Court held that it is unconstitutional to 
compel public employees to join labor unions—even where a union is recognized 
as the exclusive agent for a bargaining unit. However, it found no constitutional 
infirmity with an agency shop arrangement in which a nonunion member is forced 
to pay an exclusive agent for a fair share of its costs in negotiating and admin- 
istering a contract. As in the arena of public employees’ freedom of expression, 
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definitional matters quickly took on considerable importance. Employees cannot 
constitutionally be required to support a union’s spending “for the expression of 
political views, on behalf of political candidates, or toward the advancement of 
other ideological causes not germane to its duties as collective bargaining repre- 
sentative” (Abood v. Detroit Board of Education 1977:235). The Court recognized 
that “there will, of course, be difficult problems in drawing lines between collective 
bargaining activities, for which contributions may be compelled, and ideological 
activities unrelated to collective bargaining, for which such compulsion is pro- 
hibited” (Abood v. Detroit Board of Education 1977:236). But how would such a 
distinction be enforced? 

In Chicago Teachers Union v. Hudson (1986), the Court turned to a procedural 
safeguard. It held that “the constitutional requirements for the Union’s collection 
of agency fees include an ‘adequate explanation of the basis for the fee, a reasonably 
prompt opportunity to challenge the amount of the fee before an impartial deci- 
sion maker, and an escrow for amounts reasonably in dispute while such challenges 
are pending” (Chicago Teachers Union v. Hudson 1986:249). The Chicago Teachers 
Union decision, like the subsequent Waters decision discussed supra, is unusual in 
its incorporation of a procedure into the First Amendment. The requirements that 
there be an impartial decision maker and an escrow are exceptional. Consequently, 
Chicago Teachers Union is a striking manifestation of the infusion of constitutional 
values and rights into public employment at the behest of the federal judiciary. 

The constitutional right not to join political parties also gained surprising rec- 
ognition in recent years. For much of the nation’s history, partisan patronage was 
the organizing principle of public personnel at all levels of government; “[t]o the 
victor belong the spoils” (Riccucci et al. 2008:5) was a major reason for becoming 
involved in politics. In 1976, however, the Supreme Court handed down the first of 
three decisions making most patronage unconstitutional. In Elrod v. Burns (1976), 
a majority of the Court found patronage dismissals in a county sheriffs department 
to be unconstitutional. The plurality opinion noted that “[t]he cost of the practice 
of patronage is the restraint it places on freedoms of belief and association” (Elrod 
v. Burns 1976:355). Taken together, a majority accepted the principle that “a non- 
policymaking, nonconfidential government employee” cannot constitutionally “be 
discharged ... from a job that he is satisfactorily performing upon the sole ground 
of his political beliefs” (Elrod v. Burns 1976:375). 

Four years later, in Branti v. Finkel (1980), a clear majority of the Court extended 
and strengthened the application of Elrod: “the ultimate inquiry is not whether the 
label ‘policymaker’ or ‘confidential’ fits a particular position; rather the question is 
whether the hiring authority can demonstrate that party affiliation is an appropri- 
ate requirement for the effective performance of the public office involved” (Branti 
v. Finkel 1980:518). In theory, this standard makes patronage dismissals unconsti- 
tutional in the vast majority of public service positions. 

Finally, in Rutan v. Republican Party of Illinois (1990:79), the Court found 
patronage an unconstitutional basis for almost all public personnel actions, not just 
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dismissals: “the rule of Elrod and Branti extends to promotion, transfer, recall, and 
hiring decisions based on party affiliation and support.” What was once standard 
operating procedure in public personnel is now unconstitutional. Although the 
implementation of antipatronage decisions has sometimes been complex and con- 
voluted (Freedman 1988, 1993), there is no doubt that the judiciary has brought 
about an almost complete transformation of this aspect of public employment. 


6.5.2 Protection against Unreasonable Searches and Seizures 


It is surprising that the Supreme Court did not comprehensively deal with public 
employees’ protection against unreasonable searches and seizures until 1987. Polygraphs 
and searches have long been used in the public sector to combat wrongdoing. Some 
practices have been broadly criticized on the grounds that they are morally objection- 
able, but the constitutional limits of the governmental employer's authority in this 
area were unclear. In O'Connor v. Ortega (1987), the Supreme Court began to struc- 
ture civil servants’ privacy rights under the Fourth and Fourteenth Amendments. 

O’Connor involved the search of a state hospital employee’s office in connection 
with charges of sexual harassment and financial impropriety. Those engaged in 
the search found it impossible to separate the employee’s personal materials from 
those of the employer. Among the items seized was a Valentine’s Day card sent by 
a former resident physician. 

The Supreme Court was unable to reach a majority opinion, but Justice 
O’Connor’s decision for the plurality provided a foundation for analyzing privacy 
rights in the context of public employment. Her opinion started with the premise 
that “[iJndividuals do not lose Fourth Amendment rights merely because they work 
for the government instead ofa private employer” (O’Connor v. Ortega 1987:723)—a 
proposition with which all the justices would agree. As discussed in Chapter 5, 
under Fourth Amendment analysis generally, the threshold question is whether 
an individual has a reasonable expectation of privacy in the circumstances. Absent 
such an expectation, searches are not unreasonable and therefore not unconstitu- 
tional. Applying the same analysis to public employees, Justice O’Connor noted 
that although there could be no general rule, working in a public building does not 
prevent a government employee from having a reasonable expectation of privacy: 
“Given the great variety of work environments in the public sector, the question of 
whether an employee has a reasonable expectation of privacy must be addressed on 
a case-by-case basis” (O’Connor v. Ortega 1987:723). If the employee does have a 
reasonable expectation of privacy, then searches will be constitutional only when 
“both the inception and scope of the intrusion ... [are] reasonable” (O'Connor v. 
Ortega 1987:728). 

Justice O’Connor’s opinion obviously sets vague standards and invites further lit- 
igation. However, it does make two fundamental points: (1) public employees retain 
Fourth Amendment rights, and (2) non—law enforcement searches in the public-sec- 
tor workplace do not require warrants or probable cause. Justice Scalia’s concurring 
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opinion agreed with these points but advocated a blanket rule that “searches to retrieve 
work-related materials or to investigate violations of workplace rules—searches of the 
sort that are regarded as reasonable and normal in the private-employer context—do 
not violate the Fourth Amendment” (O'Connor v. Ortega 1987:732-733). A dissent- 
ing Justice Blackmun, by contrast, argued that the plurality and Scalia were too 
quick to dispense with search warrants and the need for probable cause. 

A key question not addressed in O’Connor was whether public sector workplace 
searches must be predicated on a suspicion that a particular employee engaged in 
wrongdoing. In National Treasury Employees Union v. Von Raab (1989) the Court 
found no constitutional infirmity in the Custom Service’s mandatory drug screen- 
ing program. Justice Kennedy’s opinion for the Court explained: 


[T]he suspicionless testing of employees who apply for promotion 
to positions directly involving the interdiction of illegal drugs, or to 
positions which require the incumbent to carry a firearm, is reason- 
able. The Government’s compelling interests in preventing promotion 
of drug users to positions where they might endanger the integrity of 
our nation’s borders or the life of the citizenry outweigh the privacy 
interests of those who seek promotion to these positions, who enjoy a 
diminished expectation of privacy by virtue of the special, and obvi- 
ous, physical and ethical demands of those positions (National Treasury 
Employees Union v. Von Raab 1989:710-711). 


O’Connor and Von Raab provide broad room for public employer searches in the 
workplace. Their reasoning is somewhat circular in that a reasonable expectation 
of privacy can be diminished by governmental claims that there is a special need 
to search or screen employees in public safety, law enforcement, and other sensitive 
positions. Further, the reasonableness standard established by O’Connor gives gov- 
ernments considerable flexibility in undertaking searches of particular employees. 


6.5.3 Procedural Due Process 


Expansion of public employees’ constitutional right to procedural due process under 
the Fifth and Fourteenth Amendments has had a major impact on public person- 
nel management and public administration. Under the doctrine of privilege, as in 
Bailey, public employees had insignificant procedural due process protection and 
could be readily dismissed. In the absence of contractual rights or job security con- 
veyed by civil service regulations, public employees were essentially employed “at 
will.” Dramatic change came with the Supreme Court’s decision in Board of Regents 
v. Roth (1972). The case established that public employment could be a form of 
“new property” (see Chapter 4). Procedural due process is required when dismissals 
are (1) in retaliation for the exercise of protected constitutional rights, such as free 
speech; (2) injurious to the employee’s reputation or honor; (3) damaging to the 
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employee’s interests in future employability; or (4) in conflict with the employee’s 
contractual or tenure rights in public employment. 

Roth was followed by several cases that seemed to narrow its application (Arnett 
v. Kennedy 1974; Bishop v. Wood 1976; Codd v. Velger 1977). However, in Cleveland 
Board of Education v. Loudermill (1985), the Court indicated that procedural due 
process remains central to public personnel management. It held that: 


[a]n essential principle of due process is that a deprivation of life, lib- 
erty, or property “be preceded by notice and opportunity for hearing 
appropriate to the nature of the case.” ... We have described “the root 
requirement” of the Due Process Clause as being “that an individual 
be given an opportunity for a hearing before he is deprived of any sig- 
nificant property interest. ... This principle requires “some kind of 
hearing” prior to the discharge of an employee who has a constitution- 
ally protected property interest in his employment (Cleveland Board of 
Education v. Loudermill 1985:542). 


Based on existing precedent involving social welfare benefits (Mathews v. Eldridge 
1976), the Court structured public employees’ constitutional right to procedural 
due process as a balance among three factors: “the private interest in retaining 
employment, the governmental interest in the expeditious removal of unsatisfactory 
employees and the avoidance of administrative burdens, and the risk of an errone- 
ous termination” (Cleveland Board of Education v. Loudermill 1985:542—543). The 
Court emphasized that where one has “property rights in continued employment” 
there is a critical need for accurate decision making (Cleveland Board of Education 
v. Loudermill 1985:532). As noted in Chapter 4, the underlying theory of proce- 
dural due process is that, as a general rule, the more elaborate the procedure, the 
lower the probability of mistaken decisions. Prior to termination, employees with 
tenure or other civil service job protection are generally entitled to notice of the 
charges, an explanation of the information against them, and an opportunity to 
respond. If there is no post-termination procedure available under civil service law, 
then the employee may be entitled to a more elaborate process prior to dismissal, 
including a hearing. If there is no factual dispute or question regarding the sever- 
ity of the discipline, there may be no right to more than notice, an opportunity to 
respond, and a statement of the final decision. Generally, when basing discipline 
on the off-duty conduct of an employee enjoying job protection, the government 
will have to show a nexus between the behavior and its interests as an employer 
(Rosenbloom and Carroll 1994:108; Norton v. Macy 1969). The Supreme Court has 
not yet established how tight the nexus must be. However, adverse actions based 
on a loose connection between an employee’s activity and a general governmental 
interest are likely to be constitutionally vulnerable (see United States v. National 
Treasury Employees Union 1995). 
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6.5.4 Equal Protection 


Judicial decisions regarding equal protection of the laws have also had a major 
impact on public human resources management. Historically, discrimination 
against African Americans and women was common in the public service. At the 
federal level, racial discrimination and segregation were standard features of per- 
sonnel administration until the 1940s (Rosenbloom 1977). An 1870 law permitting 
department heads to appoint women at the same pay as men was interpreted to 
authorize the discretionary exclusion of women from positions as well as allowing 
unequal compensation for equal work (Rosenbloom 1977:56). Occupational segre- 
gation by gender remains high to the present day. 

Following the Supreme Court’s decision in the educational segregation case of 
Brown v. Board of Education of Topeka (1954), discriminatory practices in public 
personnel administration increasingly became constitutionally suspect (e.g., Brooks 
v. School District 1959; Sugarman v. Dougall 1973; Hampton v. Mow Sun Wong 
1976). For the most part, though, statutory law and administrative action have 
become the main vehicles for promoting equal opportunity in public employment. 
The Civil Rights Act of 1964, as amended by the Equal Employment Opportunity 
Act of 1972, the Civil Rights and Women’s Equity in Employment Act of 1991, 
other statutes, and equal employment opportunity programs have generally eclipsed 
constitutional law in eliminating invidious racial, ethnic, and gender discrimina- 
tion (Rosenbloom and Carroll 1994:105-108; Lee and Rosenbloom 2005:Chapters 
7-10). 

However, judicial interpretation of the Fourteenth Amendment remains critical 
with regard to affirmative action. The Supreme Court has found affirmative action 
preferences in public employment freighted with vexing constitutional questions. 
The Court has often been very badly fragmented where preferences for minorities 
are at issue (e.g., City of Richmond v. Croson 1989; Adarand Constructors v. Pena 
1995, discussed in the section of Government Contractors infra; see also Grutter 
v. Bollinger 2003 and Gratz v. Bollinger 2003). Nevertheless, some basic principles 
seem clear. Governmental affirmative action that uses racial or ethnic classifications 
is subject to strict judicial scrutiny to ensure that it serves a compelling interest and 
is narrowly drawn (Adarand Constructors v. Pena 1995; United States v. Paradise 
1987; Grutter v. Bollinger 2003; Gratz v. Bollinger 2003). Remedying generalized 
societal discrimination is not a constitutionally acceptable basis for a government 
agency to use such classifications in its personnel management. By contrast, an 
effort to remedy past, proven unconstitutional discrimination by a specific govern- 
mental agency probably constitutes a compelling governmental interest that could 
support the use of narrowly tailored racial and ethnic classifications (United States 
v. Paradise 1987). In Grutter v. Bollinger (2003:332), a case dealing with higher 
education, the Supreme Court’s language suggested, but did not hold, that a public- 
sector workforce that looks like America could promote legitimacy and thereby 
constitute a compelling interest (see Chapter 4). 
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Theoretically, governments have more leeway in setting up affirmative 
action programs for women than for racial or ethnic groups because classifica- 
tions based on gender are subject to intermediate, rather than strict scrutiny. 
They are required only to be substantially related to the achievement of an 
important governmental interest (United States v. Virginia 1996). In practice, 
however, it seems unlikely that an affirmative action program targeting women 
and racial and ethnic minorities will be constitutional for women, but not for 
the other groups. 

By establishing these broad constitutional parameters, the Supreme Court has 
placed considerable limits on the design of affirmative action efforts in the public 
sector. Together with statutory law—some of which has been passed to overcome 
Supreme Court decisions—constitutional rulings have added substantially to the 
law-bound quality of public personnel management (Rosenbloom and Carroll 
1994:105-107; Lee and Rosenbloom 2005:Chapter 7). 


6.5.5 Substantive Due Process 


In Cleveland Board of Education v. LaFleur (1974), the Supreme Court recognized 
that nonfederal public employees have substantive due process rights to liberty 
under the Fourteenth Amendment. The same is true of federal employees under the 
Fifth Amendment. The extent of such liberty interests is inherently unspecified by 
the Constitution. Public employees’ liberty claims can potentially place significant 
constraints on public personnel management. For instance, in LaFleur the Court 
struck down mandatory maternity leaves, other than those based on individual 
medical determinations or commencing very late in term of a normal pregnancy. It 
held that “freedom of personal choice in matters of marriage and family life is one 
of the liberties protected by the Due Process Clause of the Fourteenth Amendment” 
(Cleveland Board of Education v. LaFleur 1974:639). To date, however, liberty has 
not been interpreted expansively within the context of public employment. Despite 
significant challenges, it does not extend to grooming standards or residency 
requirements except, perhaps, those that are wholly irrational (Kelley v. Johnson 
1976; McCarthy v. Philadelphia Civil Service Commission 1976). Nor, to date, have 
Supreme Court decisions presented an obstacle to conflict-of-interest regulations 
that impinge on future employment opportunities. 


6.5.6 Enforcing Public Employees’ Constitutional Rights 


Constitutional rights are not always stringently enforced or respected. This 
may be especially true in areas such as public personnel management, in which 
practice is decentralized and constitutional decisions often run against deeply 
ingrained organizational values. There is no single or centralized institutional 
arrangement for communicating court decisions to America’s 87,000 highly var- 
ied governments. Traditional administrative practices and legal concepts may 


www.urdukutabkhanapk.blogspot.com 


The Individual as Government Employee or Contractor ™ 207 


linger on despite their unconstitutionality. This has clearly been the case in the 
areas of equal protection and patronage dismissals (United States v. Paradise 
1987; Hafer v. Melo 1991). During the 1970s, the Supreme Court created two 
mechanisms that enhance public employees’ ability to vindicate their constitu- 
tional rights. 

First, the Court drastically revised the law regarding official and governmental 
liability for violations of individuals’ constitutional rights. Because this development 
encompasses all areas of public administrators’ encounters with individuals rather 
than just public personnel management, it is discussed separately (Chapter 8). Here 
it is enough to say that public employees will generally be potentially liable in civil 
suits for money damages when they violate clearly established constitutional rights 
of which a reasonable person would have known (Harlow v. Fitzgerald 1982; Hafer 
v. Melo 1991). Municipalities may be liable for such damages when their policies 
cause violations of constitutional rights (see Pembaur v. City of Cincinnati 1986 for 
a broad discussion) or when their failure to train employees leads to such violations 
(City of Canton v. Harris 1989). Federal agencies and states do not face similar liabili- 
ties (see Chapter 8). Based on a variety of statutes, executive orders, and administra- 
tive rules and procedures, abusive treatment of federal employees can be challenged 
in court as well as before the Merit Systems Protection Board (MSPB), the Federal 
Labor Relations Authority, and the Equal Employment Opportunity Commission 
(Rosenbloom and Carroll 1994:97-109). Suits against federal administrators for vio- 
lations of their employees’ constitutional rights will fail when Congress has provided 
another remedy, such as appeal to the MSPB (Bush v. Lucas 1983). 

Second, in Mt. Healthy City School District Board of Education v. Doyle (1977), 
the Court formulated a rule to deal with situations in which adverse actions against 
employees either involve a mixture of constitutionally protected and unprotected 
behavior or are taken under a pretext with the intent of disciplining employees 
for exercising their constitutional rights. Initially, the employee has the burden of 
showing that an impermissible factor, such as protected speech, motivated the pub- 
lic employer to take an adverse action. If the employee successfully carries this bur- 
den of persuasion, then the employer has to show “by a preponderance of evidence 
that it would have reached the same decision ... even in the absence of the protected 
conduct” (Mt. Healthy City School District Board of Education v. Doyle 1977:287). 


6.6 Government Contractors 


Today, in keeping with the reinvention and new public management idea that gov- 
ernment should do more steering and less rowing, a great deal of government work 
is performed by contractors. In 2007, a congressional committee estimated that 
40 cents of every discretionary federal dollar went to contractors (U.S. House of 
Representatives 2007). The value of contracts is at least in the hundreds of billions, if 
not low trillions of dollars (U.S. House of Representatives 2006:i). Contracts cover 
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a vast array of activities from drafting agency budgets and rules to flying drone air- 
craft on spy missions to performing inspector general functions (Shane and Nixon 
2007; Guttman 2000a:873). The number of individuals working on contracts with 
the federal government is unknown. However, it is probably more than double 
the number of full-time civilian federal employees, including postal workers. In 
1996, the best estimate was that federal contracts and grants employed 5,635,000 
people (Light 1999:38). In some agencies, contract employees far outnumber regu- 
lar employees. For example, in 2001, the Department of Energy “reported that it 
had 14,700 employees (civil servants and officials), and over 100,000 contractor 
employees” (Guttman 2000b:3). Frequently, contractors and government employ- 
ees work side by side in federal offices in what is sometimes called a “blended work- 
force.” State and local governments also rely heavily on contractors. 

‘The vast use of contractors to do the rowing raises five main legal questions: (1) 
Should contract employees perform inherently governmental functions? (2) If not, 
how should such functions be defined? (3) To what extent, if any, should admin- 
istrative law provisions apply to contractors? (4) What constitutional rights should 
contractors and their employees have in the context of their contracts? (5) When, 
if at all, should the activities of contractors be constrained by the Constitution and 
constitutional law? 

A once lively debate over the first two of these questions has yielded to prac- 
tical reality (see Rosenbloom and Piotrowski 2005; Savas 1987). As Paul Light 
(1999:9-10) observes: “But for a handful of functions dealing with national secu- 
rity and criminal justice, it is not clear that there is a pure and inherently govern- 
mental function left today.” In 2009, President Barack Obama agreed that “the line 
between inherently governmental activities ... and commercial activities that may 
be subject to private sector competition has been blurred and inadequately defined. 
As a result, contractors may be performing inherently governmental functions,” 
which at the federal level is illegal (Obama 2009). Obama called on the Office 
of Management and Budget (OMB) to develop a clear definitional line between 
inherently governmental and commercial functions (Obama 2009). As Light sug- 
gests, given the blurring and blending of the public and private sectors in recent 
decades, if a bright line can be drawn, consensus will place few activities on the 
inherently governmental side. 

Turning to the third question above, contractors are incrementally being brought 
within the ambit of some aspects of administrative law, particularly transparency. 
Here, the states have taken the lead. Reporting in 2000, Craig Feiser found that 
the courts in 34 states had considered the application of transparency statutes to 
private entities, including contractors. Twenty-two states extended some freedom 
of information provisions to contractors based on their functions, the nature of the 
information held, or a combination of factors such as the amount of money and 
governmental regulation involved (Feiser 2000:837—869). 

At the federal level, the Federal Acquisition Regulation (FAR), which is a sys- 
tem for “the codification and publication of uniform policies and procedures for 
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acquisition by all executive agencies,” applies some provisions of the Privacy Act 
of 1974 and whistleblower protection to contract employees (FAR 2004:sections 
1.101; 24.102.c; 3.903). Congress took a significant step toward applying freedom 
of information to contractors with the 2007 Openness Promotes Effectiveness in 
our National Government Act, known as the “Open Government Act” for short. It 
extends freedom of information to “any information” held by a private entity “that 
would be an agency record ... when maintained by an agency” and to information 
kept by a contractor “for the purposes of records management” (section 9). 

The fifth question is discussed at length in Chapter 8, infra, leaving question four 
for consideration here. In the 1990s, the Supreme Court applied the Constitution 
to contractor rights in two main contexts: equal protection and First Amendment 
freedoms. It was not writing on a clean slate, however. Earlier, in Lefkowitz v. 
Turley (1973), the Court drew a parallel between the Fifth Amendment protec- 
tions against self-incrimination of public employees and contractors. It returned to 
a parallel analysis in 1996 in defining contractors’ constitutional rights to freedom 
of speech and association. 

Taking up the equal protection rights of contractors first, the Supreme Court 
issued a definitive decision in Adarand Constructors v. Pena (1995). The case chal- 
lenged the U.S. Department of Transportation’s preferences for contractors who 
subcontract with “small businesses controlled by ‘socially and economically dis- 
advantaged individuals,” defined as black, Hispanic, Native, and Asian Pacific 
Americans and other minorities (Adarand Constructors v. Pena 1995:205). Fitting 
none of these categories, Adarand, a low-bidder on guardrails, failed to receive a sub- 
contract and sued the Department of Transportation on equal protection grounds. 
In a splintered 5—4 decision, the Supreme Court rejected the government’s claim 
that the program was based on disadvantage, which would have triggered ordinary 
rational-basis scrutiny. It also declined to treat so-called benign racial and ethnic 
classifications, i.e., those intended to include or help rather than exclude or injure, 
differently from invidious (harmful) ones. In so doing, the Court held that race- 
and ethnicity-based contractor set-asides are subject to strict scrutiny. To be consti- 
tutional they must serve a compelling governmental interest in a narrowly tailored 
fashion. The dissenters would have allowed the federal government more leeway 
in using classifications to promote equal opportunity for disadvantaged racial and 
ethnic groups. Depending on one’s perspective, Adarand can be said to strengthen 
or weaken equal protection. It protects whites against minority preferences, but 
limits governmental flexibility in using classifications to promote racial and ethnic 
equality. However, it is indisputable that the Court’s decision promoted further 
constitutionalization of public administration by subjecting minority preferences 
in contracting to strict scrutiny analysis. 

Adarand was followed by two cases that bring First Amendment concerns 
directly into the relationship between government and its contractors. In Board of 
County Commissioners, Wabaunsee County v. Umbehr (1996), Umbehr, a contractor 
for trash collection, had an uneasy relationship with the government for which he 
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worked, Wabaunsee County, Kansas. While under contract, Umbehr publicly criti- 
cized the three-member Board of County Commissioners, objecting to the rates 
it set for landfill users and violations of the state Open Meetings Act. The board 
“allegedly took Umbehr’s criticism badly, threatening the official county newspaper 
with censorship for publishing his writings” and terminated his contract (Board of 
County Commissioners, Wabaunsee County v. Umbehr 1996:672). Umbehr sued the 
board, claiming that its action was unconstitutional retaliation for the exercise of 


his First and Fourteenth Amendment rights. The Supreme Court agreed. It noted 
that it had 


not previously considered whether, and to what extent, the First 
Amendment restricts the freedom of federal, state, or local govern- 
ments to terminate their relationships with independent contractors 
because of the contractors’ speech. We have, however, considered the 
same issue in the context of government employees’ rights on several 
occasions. The similarities between government employees and govern- 
ment contractors with respect to this issue are obvious. The government 
needs to be free to terminate both employees and contractors for poor 
performance, to improve the efficiency, efficacy, and responsiveness of 
service to the public, and to prevent the appearance of corruption. ... 
But either type of relationship provides a valuable financial benefit, the 
threat of the loss of which in retaliation for speech may chill speech 
on matters of public concern by those who, because of their dealings 
with the government, “are often in the best position to know what ails 
the agencies for which they work” (Board of County Commissioners, 
Wabaunsee County v. Umbehr 1996:672). 


Finding, no “difference of constitutional magnitude’ ... between independent 
contractors and employees in this context,” the Court applied the Pickering-Rankin 
balancing approach to contractors free speech rights (Board of County Commissioners, 
Wabaunsee County v. Umbehr 1996:685). In sum, the Court ruled, 


To prevail, Umbehr must show that the termination of his contract was 
motivated by his speech on a matter of public concern, an initial show- 
ing that requires him to prove more than the mere fact that he criticized 
the Board members before they terminated him. If he can make that 
showing, the Board will have a valid defense if it can show, by a prepon- 
derance of the evidence, that, in light of their knowledge, perceptions, 
and policies at the time of the termination, the Board members would 
have terminated the contract regardless of his speech. ... The Board 
will also prevail if it can persuade the District Court that the County’s 
legitimate interests as contractor, deferentially viewed, outweigh the 
free speech interests at stake. And, if Umbehr prevails, evidence that 
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the Board members discovered facts after termination that would have 
led to a later termination anyway, and evidence of mitigation of his loss 
by means of his subsequent contracts with the cities, would be relevant 
in assessing what remedy is appropriate (Board of County Commissioners, 


Wabaunsee County v. Umbehr 1996:685). 


The Court went on to emphasize that its decision applied where there was an 
established commercial relationship and would not necessarily pertain to individ- 
uals and firms seeking government contracts. The Court was clear, however, in 
recognizing “the right of independent government contractors not to be termi- 
nated for exercising their First Amendment rights” (Board of County Commissioners, 
Wabaunsee County v. Umbehr 1996:686). 

Umbehrwas accompanied by the Supreme Court’s decision the same day in O’Hare 
Truck Service, Inc. v. City of Northlake (1996). O’Hare Truck Service had been on a 
rotation list used by the City of Northlake to call tow truck operators for various ser- 
vices. It was dropped from the list after its owner refused to give the incumbent mayor 
a campaign contribution for his reelection bid. The truck service’s owner also visibly 
supported the mayor’s opponent, who ultimately lost the election. The company and 
its owner sued the city on First Amendment grounds. As in Umbehr, the Court drew 
a parallel between the rights of contractors and those with preexisting commercial 
relationships, such as O’Hare Truck Service, and government employees: 


Government officials may not discharge public employees for refusing 
to support a political party or its candidates, unless political affilia- 
tion is a reasonably appropriate requirement for the job in question. ... 
We must decide whether the protections of Elrod and Branti extend to 
an independent contractor, who, in retaliation for refusing to comply 
with demands for political support, has a government contract termi- 
nated or is removed from an official list of contractors authorized to 
perform public services. Although the government has broad discretion 
in formulating its contracting policies, we hold that the protections of 
Elrod and Branti extend to an instance like the one before us, where 
government retaliates against a contractor, or a regular provider of ser- 
vices, for the exercise of rights of political association or the expression 
of political allegiance (O'Hare Truck Service, Inc. v. City of Northlake 
1996:714-715). 


In reaching this conclusion, the Court rejected the familiar arguments that its 
ruling would lead to a plethora of lawsuits or hamper government efficiency and 
reliability. It noted that, as in Umbehr, a reasonableness analysis will protect gov- 
ernmental needs. 

Justices Scalia and Clarence Thomas dissented in both Umbehr and O’Hare, 
admonishing that the “Court’s Constitution-making process” was unprincipled, 
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untenable, and inappropriate (O'Hare Truck Service, Inc. v. City of Northlake 
1996:686). Again, though, it is undeniably another facet of the historical process of 
constitutionalizing public administration. As public administration moved toward 
greater contracting, constitutional law moved with it. 


6.7 Conclusion: The Courts, Public Personnel 
Management, and Contracting 


Since the 1950s, public personnel management in the United States has become 
infused with constitutional values and constraints. Applying the Constitution 
to the individual in public employment has been a key part of the wider judicial 
response to the development of the modern American administrative state. The 
elaborate balancing often required by the public service model sometimes obscures 
the coherence of its underlying assumptions. The judiciary has shown considerable 
sensitivity to three issues. 

First, the courts have been concerned with protecting the constitutional rights 
of public employees. Bailey v. Richardson (1951) highlighted the potential for abuse. 
As public employment grew rapidly at the state and local governmental levels from 
the early 1960s to mid-1970s, the courts increasingly were confronted with public 
personnel practices that compromised the basic constitutional rights of a large seg- 
ment of the nation’s workforce. When governments were free under the doctrine of 
privilege to condition public employment on the sacrifice of constitutional rights, 
they often did so. Sometimes the conditions, as under loyalty-security programs, 
were highly objectionable. More often, perhaps, they were simply more invasive of 
protected rights than was necessary to accomplish a legitimate state purpose. For 
instance, in Shelton v. Tucker (1960), the Supreme Court struck down an Arkansas 
requirement that teachers in the public sector list all the organizations to which they 
belonged or contributed during the preceding five years. The Court held that “the 
statute’s comprehensive interference with associational freedom goes far beyond 
what might be justified in the exercise of the State’s legitimate inquiry into the fit- 
ness and competence of its teachers” (Shelton v. Tucker 1960:490). A basic concern 
for employees’ rights underlies the Court’s decisions in Pickering, Rankin, Roth, and 
LaFleur, which establish the foundations for civil servants’ contemporary rights to 
freedom of speech, due process, and personal liberty. 

Second, the judiciary has shown considerable awareness of the impact of the 
administrative state on American politics. For instance, in Pickering the Supreme 
Court noted that teachers’ knowledge of how public schools operate is vital to the 
electorate. The threshold test for public employees’ public speech is whether it is on a 
matter of public concern precisely because information about public administrative 
performance is critical to the public’s understanding of contemporary government. 
When the Court weighs restrictions on public employees’ speech, as in National 
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Association of Letter Carriers, it also considers broad political concerns. In Elrod, the 
Court’s plurality decision was apprehensive about the potential impact of patronage 
practices on the fairness of elections. Justice Brennan wrote: “The free functioning 
of the electoral process also suffers. ... Patronage ... tips the electoral process in 
favor of the incumbent party” and “where the practice’s scope is substantial relative 
to the size of the electorate, the impact on the process can be significant” (Elrod v. 
Burns 1976:356). 

Third, within the larger framework of its concern for individual rights and gov- 
ernance, the Court has tried not to compromise the government’s ability to act 
effectively as an employer. Waters, O'Connor, Von Raab, and Garcetti are leading 
examples. In each, the Court struggled to find reasonable balance between employ- 
ees’ rights and the governmental employer’s needs for efficiency and effectiveness. In 
applying procedural due process to adverse actions in the public sector, Loudermill 
also notes the governmental interest in being unencumbered by administrative bur- 
dens when dismissing employees. 

The impact of the judicial decisions on public personnel policy has been sub- 
stantial. Taken overall, the courts have weakened the traditional values of unifor- 
mity and hierarchy. Their decisions have protected public employees’ speech on 
matters of public concern, including whistleblowing. Although extended by civil 
rights law, judicial decisions regarding equal protection made it unconstitutional 
to exclude racial and ethnic groups from the public service or to segregate them 
therein. Today, wholesale exclusion or segregation based on gender would also face 
an almost impossible constitutional test (see United States v. Virginia 1996). The 
procedural due process requirements of Roth and Loudermill clearly weaken hier- 
archical control, as do the First Amendment cases such as Pickering, Rankin, and 
Rutan, though not Garcetti. 

Constitutional requirements affect practice. Public administrative newsletters 
and journals analyze judicial decisions of significance for public personnel manage- 
ment. Personnel rule books and administrative codes, such as the Code of Federal 
Regulations, are constantly updated to incorporate newly handed down constitu- 
tional requirements. Liability suits are a reality that governments and supervisory 
personnel presumably seek to avoid. Suits by public employees are common (Lee 
1987). The Supreme Court has remained active in deciding public employment 
cases as is exemplified by Loudermill, Rankin, O'Connor, Von Raab, Rutan, Waters, 
United States v. National Treasury Employees Union, City of San Diego v. Roe and 
Garcetti. The conclusion that public personnel management is now infused with 
constitutional law is inescapable. Perhaps the patronage cases stand as a monument 
to this process. Dissenting in Elrod, Justice Lewis Powell decried the Court’s judg- 
ment for needlessly constitutionalizing yet another facet of American life—indeed, 
one as old as the Republic. 

Public managers have long felt hemmed in by rules, procedures, and inadequate 
authority over personnel (Rainey 1983; U.S. Office of Personnel Management 
1979; Ban 1995). Anecdotal evidence indicates that constitutional constraints on 
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public personnel management contribute significantly to the overall sense that it is 
difficult to discipline or reward employees based on their performance. In fact, one 
of the perceived advantages of privatization is that it escapes these constraints. The 
reinventing government and new public management movements (Hood 1990; 
Osborne and Gaebler 1992; Gore 1993) also seek much greater flexibility in deal- 
ing with public personnel. 

By now, however, the integration of constitutional values into public personnel 
management has become part of American administrative culture. Even those who 
would radically transform public administration profess adherence to the constitu- 
tional values that underlie and constrain public personnel management (see, e.g., 
Gore 1993:8). To the extent that reforms have threatened established constitutional 
protections, they have been largely limited to diminishing new property rights in 
public service jobs, and therefore reducing procedural due process in dismissals and 
other adverse actions. Florida, Texas, and Georgia are leaders in this regard (Walters 
2002). In some cases—whistleblowing comes to mind—reforms may further seek 
to strengthen public employees’ rights. The public service model remains a work in 
progress. Supreme Court justices often disagree vigorously about what it requires 
(e.g., Loudermill, Rankin, Von Raab, Rutan, Waters, Garcetti), but the premise that 
it is in the public interest for public employees to retain many constitutional rights 
within the framework of their jobs is well entrenched in both law and practice. 

In the 1990s, the Supreme Court took large strides toward constitutionalizing 
the relationship between governments and their contractors. The First Amendment 
rights to freedom of speech and association of contractors now parallel those of 
government employees. The Pickering-Rankin analysis applies to both, as does strict 
scrutiny to public sector affirmative action and governmental minority set-asides 
for contractors. If the historical trend since the 1950s continues, additional aspects 
of the relationship between government and its contractors will be constitutional- 
ized in the future. Like Justices Scalia and Thomas, advocates of reinvention and 
the new public management may greet this with dismay. The convoluted character 
of public-sector human resources management—partly caused by constitution- 
alization—adds to the attractiveness of contracting out governmental functions. 
However, as explained in Umbehr and O’Hare, the Supreme Court values constitu- 
tional rights for public employees and, counterarguments notwithstanding, has not 
been willing to let them slip away through government contracting. 
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Chapter 7 





The Individual as Inmate in 
Administrative Institutions 





In addition to interacting with public administrators and agencies in street-level 
encounters and as clients, customers, and public employees, individuals may be 
involuntarily institutionalized by the government and held as patients or inmates. 
Whether in prisons, jails, or other detention centers, public mental hospitals or 
institutions for the mentally retarded, these individuals are held in captivity by 
public administrators or organizations under contract with them. “Captives” have 
been subject to radically different administrative regimes from those experienced 
by most Americans. 

The number of inmates has fluctuated considerably in recent decades. From the 
1970s to 1994, the number of federal and state prisoners grew from under 200,000 
to over one million (Gottfredson 1994:3). As of March 2009, almost 2.3 million 
individuals were incarcerated in prisons (1,512,576) and jails (780,581), while more 
than five million were on probation (4,293,163) or parole (824,365) (Pew Center 
for the States 2009:1, 3). This amounted to 3.2 percent of the population, or one in 
every 31 adults in the United States. The proportions were higher for men (1 in 18), 
and especially African American men (1 in 11) (Pew Center for the States 2009:1). 
In fiscal 2008, public spending on corrections at all levels of government was esti- 
mated at $68 billion, and over the period from 1988 to 2008, the growth of state 
spending on corrections (303 percent) outstripped the rate of increase in spending 
for elementary and secondary education (205 percent) and higher education (125 
percent) (Pew Center for the States 2009:10). 

By contrast, the number of patients involuntarily confined to public mental 
health facilities sharply declined. In 2005, there were 17 “psychiatric beds” available 
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per 100,000 U.S. residents, down from 340 per 100,000 in 1955 (Treatment 
Advocacy Center 2009). Much of this decline was due to better psychoactive medi- 
cations and outpatient treatment. However, it is estimated that 26.2 percent of 
Americans 18 and older suffer from “a diagnosable mental disorder in any given 
year,’ while six percent have serious mental illness, and that about 10 percent of 
all prisoners have “schizophrenia, manic-depressive illness, and severe depression” 
(Treatment Advocacy Center 2009; Torrey 1997:7). Between 1955 and 1990—a 
period of extensive mental health care reform—the number of involuntarily con- 
fined patients in state and county facilities rapidly declined from over 800,000 to 
about 100,000 (La Fond and Durham 1992:83; Jencks 1994:25). Although some 
patients in public mental health institutions enter voluntarily, in practice there may 
be no significant difference between the way they and the involuntarily commit- 
ted are housed and treated (Pennhurst State School v. Halderman 1981). Conditions 
within prisons, public mental health facilities, and other governmental institutions 
for confinement have provided fertile ground for both litigation and a substantial 
expansion in judicial involvement in public administration. 


7.1 Administrative Values and Practices 


It is important to recognize that the operation of prisons, jails, detention centers, 
and public mental health facilities has long been informed by orthodox public 
administrative values of economy, efficiency, and effectiveness. These values often 
translated into control of the inmates at the least possible cost. Prior to widespread 
judicial intervention in the 1970s, many institutions of confinement were less rule- 
bound than they would later become. The exercise of authority within them was 
sometimes more personalized than that found in most bureaucracies, but their 
organization was characterized by hierarchy and specialization, as well as severe 
dehumanization of the inmate population. The abominable conditions that often 
prevailed in public mental hospitals and facilities for the retarded belied claims 
that these institutions were driven by a medical model of providing treatment and 
health services. They were centers for the control and segregation of the mentally 
ill and disabled, rather than for cure and humane care. Inmates were warehoused 
by administrators and governments whose calculations of cost-effectiveness did not 
focus on treatment and cure. Similarly, many prisons showed virtually no commit- 
ment to humane incapacitation, correction, or rehabilitation. Driven by the desire 
or need to keep the cost per day of housing prisoners very low, many became bar- 
baric centers for punishment and incapacitation only. Rather than deviating from 
mainstream public administrative doctrine in the United States, the management 
of public institutions for confinement was very much informed by it. 

To date, the reinventing government and new public management (NPM) 
movements have had a limited impact on prison administration and no widely 
observed effect on public facilities for the mentally ill and retarded. They focus 
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on results, but large-scale correction, cure, and habilitation of inmates face insu- 
perable problems, including inadequate therapeutic knowledge. The reinventing 
government and NPM emphasis on customer service is not particularly useful 
where punishment is the main penal objective, although it could be helpful in 
humane incapacitation, rehabilitation, and mental health care. For the most part, 
these reform movements have promoted privatization and outsourcing as a means 
of reducing prison and public mental health costs. Several models are possible. 
Privatization can be almost total, as when prisons are privately owned and oper- 
ated under government contract. More limited privatization includes contracting 
out some services, such as general management, food, and health care. As of 2005, 
14.6 percent of federal and 6 percent of all state prisoners were held in private 
facilities (Harrison and Beck 2006:6). Thirty-three states used some form of private 
correction facility, and five of them held 25 percent of more of their incarcerated 
population in private prisons (New Mexico, 43 percent; Wyoming, 41 percent; 
Hawaii, 31 percent; Alaska, 28 percent; and Montana, 26 percent) (Harrison and 
Beck 2006:6). Privatization’s record in penology has been mixed. There have been 
significant failures, especially in terms of health care, but privatization can cut 
state costs and provide a short-term solution to overcrowding, which is largely why 
two of the largest private prison corporations are expanding their operations (see 
Gonzalez 1995:27; Matlack 1995:62-63; von Zielbaur 2005; Chen 2008). 


7.2 Total Institutions and Public Administrative Values 


Public mental health facilities, prisons, jails, and detention centers are often referred 
to as total institutions. The traditional nature of these is aptly described in Erving 
Goffman’s book, Asylums (1961:5—6). He points out that in ordinary life, “sleep, 
play, and work” take place in different locations with different people, and without 
a unified structure of authority or comprehensive plan, However, 


The central feature of total institutions can be described as a break- 
down of the barriers ordinarily separating these three spheres of life. 
First, all aspects of life are conducted in the same place and under the 
same single authority. Second, each phase of the member’s daily activ- 
ity is carried on in the immediate company of a large batch of oth- 
ers, all of whom are treated alike and required to do the same thing 
together. Third, all phases of the day’s activities are tightly scheduled, 
with one activity leading at a prearranged time into the next, the 
whole sequence of activities being imposed from above by a system 
of explicit formal rulings and a body of officials. Finally, the various 
enforced activities are brought together into a single rational plan 
purportedly designed to fulfill the official aims of the institution. 
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The unique challenges posed by the administration of total institutions are often 
met with bureaucratic responses emphasizing the needs of the organization, its staff, 
and leadership as opposed to those of the population ostensibly being served. The 
reinventing government and NPM movements would change this, which, given the 
techniques available, would be easier with respect to housekeeping operations than 
successful therapeutic services. 

A fundamental aspect of total institutions is the movement of inmates in groups. 
For most activities—eating, sleeping, exercising, working, and so forth—it is gen- 
erally considered administratively impracticable to deal with individuals as such; 
rather, it is preferable to handle them in groups in order to maximize efficiency and 
cost-effectiveness. Standardization is the rule, and routines are established to serve 
institutional needs. A common, relatively benign example is requiring the inmates 
to arise well before breakfast time so that they will be prepared for the food when the 
institution is ready to serve it. More troubling, in mental health facilities, is when 
patients are routinely sedated at night to reduce staffing requirements and costs 
(Heller v. Doe by Doe 1993:2655). The costliness of treating patients individually also 
provides an administrative rationale and incentive for various group therapies. 

It should be evident that any given individual’s interests may diverge from those 
of the group to which the individual is assigned by the total institution. Neither 
are the interests of the whole group synonymous with those of the institution or its 
administrators. Organizational efforts to maximize administrative values are apt to 
diminish an individual inmate’s ability to pursue his or her own preferences and, 
to the extent that they can be formulated, interests in personal safety and cure, 
improvement, or rehabilitation. Because the relationship between total institutions 
and their inmates is in some respects adversarial, controlling their populations is a 
paramount administrative necessity. 

Control is fostered in several ways. Dehumanization is used to diminish the 
likelihood that individuals will assert their own interests in ways that are contrary 
to those of the institution. Impersonality, if not the harsher sounding dehumaniza- 
tion, has long been a standard operational feature of U.S. public administration. It 
dates back at least as far as the early 1900s and was a key aspect of administrative 
reforms inspired by the Progressive and scientific management movements. In total 
institutions, dehumanization is pervasive. It extends to both routine administra- 
tion by the staff and, in facilities offering treatment to the mentally ill or disabled, 
to the medical activities of the health professionals and paraprofessionals as well. 
Again, Goffman provides an insightful description of how efficiency is at odds with 
“humane standards,” 


... The personal possessions of an individual are an important part of 
the materials out of which he builds a self, but as an inmate the ease 
with which he can be managed by the staff is likely to increase with 
the degree to which he is dispossessed. The remarkable efficiency with 
which a mental-hospital ward can adjust to a daily shift in number of 
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resident patients is related to the fact that the comers and leavers do 
not come or leave with any properties but themselves. ... Further, the 
efficiency with which the clothes of these patients can be kept clean 
and fresh is related to the fact that everyone’s soiled clothing can be 
indiscriminately placed in one bundle, and laundered clothing can be 
redistributed not according to ownership but according to approximate 
size. 


More troubling than paying little attention to the inmates’ individual accou- 
trements is the practice of modifying their physical characteristics for the sake of 
institutional efficiency. For instance, inmates’ heads may be shaved, those who bite 
themselves or others may have their teeth extracted, hysterectomies may be per- 
formed on promiscuous females and lobotomies on aggressive patients (Goffman 
1961:79). 

Psychological control can also rely on impersonality. A common characteristic 
of total institutions is an effort to strip an individual entrant of his or her for- 
mer self, or self-identity. This not only facilitates socialization to the institution 
and standardization, it may also be considered part of a rehabilitative process. The 
individual confined to a prison, mental health facility, or other total institution is 
officially defined as defective in some way, whether because of criminality, illness, 
or disability. Rehabilitative processes may involve a set of humiliations or mortifica- 
tions of the self in order that it can be “corrected,” cured, or improved. These involve 
loss of possessions, as noted previously, various kinds of physical contaminations 
such as forced feeding or medication, and a host of personal debasements, includ- 
ing loss of control over even the most ordinary aspects of one’s daily life, activity, 
and speech. Such a process may be carried out under the label of milieu therapy. Its 
objective is to dehumanize individuals so that they can be endowed with a more 
functional personality by the total institution. This personality will be one more 
amenable to institutional control as well as to living outside the total institution. It 
is very likely to put a premium on being compliant and nonaggressive. 

Behavioral control is reinforced by the distribution of rewards and punish- 
ments. Rewards such as preferred living quarters, released time, desirable jobs, and 
other sought-after conditions can be distributed as inducements to accept the insti- 
tution’s formal norms and rules. Deprivations can be harsh, even inhuman. They 
involve physical pain and fear of it, restricted mobility, isolation, hunger, and very 
poor living conditions (Goffman 1961:308). 

In prison administration, the legendary Texas Department of Corrections 
(TDC) administrator, George Beto, was known for instituting a “control model” 
(Dilulio 1990a:54). Socialization started for each inmate with six months of “back- 
breaking stoop labor” in the TDC’s agribusiness complex (Dilulio 1990a:54). Strict 
discipline was very heavily emphasized, with punishment meted out for even minor 
infractions, such as “talking too loudly” or failing to walk within a set of “lines 
painted on the floors” (Dilulio 1990a:54). 
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Where hierarchical control breaks down or is otherwise inadequate, managing 
the inmates rests with the total institution’s frontline staff. Like street-level admin- 
istrators generally, these employees often perform their functions in the absence of 
visual administrative supervision. Their reports are likely to become the organiza- 
tion’s official records. The individuals upon whom they act are in a weak posi- 
tion to challenge either their version of events or their exercise of authority. Ward 
attendants and prison guards can overlook infractions, dispense minor rewards, 
harass individual inmates, and often ensure that they face serious deprivations. In 
the absence of clear rules and procedural safeguards, corruption becomes likely. 
Even under the best of circumstances, total institutions may have an “underlife” 
in which informal organizational factors promote the exercise of independent and 
unchecked power by the frontline staff. 

In prisons, the breakdown of hierarchical control has often been exacerbated by 
reliance on some prisoners, often called trusties, trusty-guards, or building tenders, 
to manage the others. According to Dilulio (1990a:57), “it is never good policy 
for prison administrators to rely on inmates to control other inmates.” They do it 
anyway, sometimes under the gloss of valuing democracy and participation, largely 
to reduce staffing costs. 

Terror becomes inevitable when higher-custody cellblocks are turned over to 
inmate guards (Dilulio 1990a:57). However, terror is not anathema to total insti- 
tutions. In fact, they rely on it to control their populations. Mental hospitals have 
excelled at terror. Thomas Szasz, a forceful critic of mental health theory and 
practice, claimed in 1963 (before judicially mandated reforms were instituted) 
that “[t]he most brutal and inhumane punishments in our day are meted out not 
in prisons, but in mental hospitals” (Szasz 1963:96). Goffman notes how shock 
therapy is administered so as to terrorize inmates: 


some of the patients ... have assisted the shock team in the administra- 
tion of therapy to patients, holding them down, and helping to strap 
them in bed, or watching them after they have quieted. The adminis- 
tration of shock on the ward is often carried out in full sight of a group 
of interested onlookers. The patient’s convulsions often resemble those 
of an accident victim in death agony and are accompanied by choking 
gasps and at times by a foaming overflow of saliva from the mouth. The 
patient slowly recovers without memory of the occurrence, but he has 
served the others as a frightful spectacle of what may be done to them 
(Goffman 1961:33). 


Grant Morris (1969:799) describes how a mental hospital used the drug Anectine 
to terrify patients into obedience and submission: 


Anectine was injected intravenously to produce respiratory arrest. The 
patients’ intercostal muscles and diaphragms were affected and a period 
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of apnea was produced. For a period of one and one-half to two minutes 
of muscle paralysis, the patients, though fully conscious, were not able 
to breathe. During this ... interval, male technicians made oral state- 
ments to the patients, suggesting that they improve their behavior in the 
future. ... How severe is the Anectine experience from the point of view 
of the patient? Sixteen likened the experience to dying. Three of these 
compared to it to actual experiences in the past in which they had almost 
drowned. The majority described it as a terrible, scary experience. 


No doubt other medical treatments, such as lobotomies, hysterectomies, and the 
use of restraining devices have also terrified many patients in modem times. 

Prisons have also relied on terror to control inmates. In his classic sociological 
study of American prisons, Gresham Sykes (1958) indicates that physical force lies 
at the foundation of administrative control of the inmates. 


But what is most important, perhaps, is the fact that the maximum 
security prison represents a social system in which an attempt is made 
to create and maintain total or almost total social control. 

The detailed regulations extending into every area of the indi- 
vidual’s life, the constant surveillance, the concentration of power 
into the hands of a ruling few, the wide gulf between the rulers and 
the ruled—all are elements of what we would usually call a totali- 
tarian regime. The threat of force lies close beneath the surface of 
the custodial institution and it is the invisible fist rather than Adam 
Smith’s invisible hand which regulates much of the prisoner’s activity. 
The prison official is a bureaucrat, but he is a bureaucrat with a gun 
(Sykes 1958:xiv—xv). 


Examples of prison officials’ reliance on physical force are legion. Sometimes 
corporal punishment rises to the level of torture. In Texas in the 1930s, prison- 
ers lived in fear of the “‘bat, a twenty-four inch leather strap with a wooden 
handle” (Ekland-Olson and Martin 1990:76). The director of the state prison 
system explained to a legislative committee, “The record shows we seldom have 
to use it. But the boys all know it is there” (Ekland-Olson and Martin 1990:76). 
Forty years later, in the 1970s, the system continued to rely on physical violence 
to control prisoners. Inmates refusing to work in the fields were beaten by the 
guards until they agreed to work. After being captured, a would-be escapee was 
gratuitously attacked and seriously injured by pursuit dogs. He also appeared 
to have been whipped (Ekland-Olson and Martin 1990:77). In Arkansas, pris- 
oners were subjected to a variety of tortures (Holt v. Sarver 1970). Even after a 
decade or more of prison reform, officials sometimes continue to use excessive 
physical force to punish and control inmates (see Hudson v. McMillan 1992). 
As late as the 1990s, the Alabama Department of Corrections used an elevated 
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hitching post that paralleled the ground to discipline prisoners. One was cuffed 
to it, shirtless in the hot sun for seven hours without being offered requisite 
bathroom breaks and water. The inmate’s short height made the ordeal espe- 
cially uncomfortable and resulted in shoulder pain and wrist damage (Hope v. 
Pelzer 2002). 

Finally, total institutions, especially mental hospitals, control their inmates with 
medication. Tranquilizers and a wide range of psychoactive drugs make it possible 
to modify symptoms and behavior even in the absence of treatment and cure (La 
Fond and Durham 1992:87). The use of such drugs becomes problematic when 
their chief purpose is to reduce administrative costs at some risk to the patients. For 
instance, psychoactive medication has been prescribed in order to deinstitutional- 
ize individuals who inevitably will be unable to cope in the outside world (La Fond 
and Durham 1992:87, 100-101, 144-152). 

The problems total institutions face in attempting to achieve the social goals for 
which they were created are complex, difficult, and daunting. From an administra- 
tive perspective, control of the inmates is a prerequisite to all else, but strategies 
of control can be at odds with larger institutional objectives. Pressures for cost- 
effectiveness can turn public mental health facilities and prisons into warehouses 
in which the mentally ill and disabled and criminals are stored for the convenience 
and protection of society. Administrative expertise can be redefined as the ability 
to house the inmates at a low cost. Cure, improvement, rehabilitation, and correc- 
tion become secondary, if not unreachable concerns. This generic organizational 
problem is exacerbated by two prevalent conditions. First, over the years, public 
mental hospitals, facilities for the mentally retarded, and prisons have been seri- 
ously underfunded by state legislatures. 

Second, they operate away from the public’s view and on the presumption that 
they served the inmates’ ultimate interests. Like so many aspects of American 
public administration, total institutions were deeply informed by the values of the 
Progressive movement. La Fond and Durham (1992:5) explain: 


A striking feature of the Progressive Era was the unbounded trust 
the public placed in the benevolence of the state. Since the purpose 
of incarceration was to rehabilitate and cure, there were few qualms 
about enlarging the power of public officials to determine the fate of 
criminals and the mentally ill. Indeterminate confinement in institu- 
tions and the absence of substantive and procedural protections for 
prisoners and patients were justified under the rubric of “treatment.” 
Broad discretion was conferred on government agents on the assump- 
tion that state action benefited those who were incarcerated. Since the 
state was merely seeking to help and not harm, minimal scrutiny of 
state action was required. 
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It was not until the 1960s and 1970s that comprehensive reforms would thrust 
new values and constitutional requirements into the administration of the nation’s 
prisons and public mental health facilities. This was partly due to the same distrust 
of governmental motive and capability that promoted the creation of new rights for 
individuals in other areas of encounter with public administration, including as cli- 
ents or customers and public employees as discussed in Chapters 4 and 6. However, 
it was also prompted by society’s inability to ignore the truly horrific conditions to 
which many total institutions had deteriorated. 


7.3 Theory and Practice in Public Total 
Institutions Prior to Reform in the 1970s 


By their very essence, total institutions are dehumanizing. The individual inmate is 
turned into a serviceable item—a case—by the administrative organization. Where 
dehumanization is highly pronounced, it is not surprising that living conditions 
become inhumane. However, the conditions that prevailed in many public total 
institutions prior to reform in the 1970s were not solely due to the application of 
administrative values emphasizing economy and efficiency. As noted earlier, they 
were also due to woeful underfunding. The theories on which institutions were 
based also promoted conditions that eventually appeared barbaric to a new genera- 
tion. As mental health reformer David Rothman observes, “reforms of one genera- 
tion become the scandals of the next” (La Fond and Durham 1992:100). 


7.3.1 Mental Health Facilities 


Historically, treatment of the mentally ill has involved a number of misguided ideas 
and practices. In 1827, an official committee investigating Massachusetts’ jails con- 
cluded that “[t]he situation of these wretched beings [lunatics and persons furiously 
mad’] calls very loudly for some redress. ... Less attention is paid to their cleanli- 
ness and comfort than to the wild beasts in their cages, which are kept for show” 
(Torrey 1997:4). Over the past century or so, evolving medical, political, and moral 
concepts regarding the mentally ill have defined the character of the institutions 
to which they have been involuntarily confined (Deutsch 1949). The asylum was 
the first institutional model to leave an important legacy. Massachusetts opened a 
State Lunatic Asylum in 1833 and by 1841, “the American asylum building move- 
ment was under way” with Dorothea Dix as its leading proponent (Torrey 1997:4). 
Asylums were designed to provide a refuge for the mentally ill. They were often seri- 
ously underfunded and such psychiatric care as they dispensed was primitive and 
ill informed. However, their fundamental purpose was to protect their residents 
from the society at large. Consequently, asylums tended to be located in remote 
places and perhaps surrounded by protective walls. The isolation of the inmates and 
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such physical restraints as may have been applied to them were not intended for 
the protection of the society generally or for reasons of administrative convenience. 
The asylum, rather, was the product of “moral treatment,” as Deutsch (1949:91—92) 
explains: “This consists in removing patients from their residence to some proper 
asylum; and for this purpose a calm retreat in the country is to be preferred: for it is 
found that continuance at home aggravates the disease, as the improper association 
of ideas cannot be destroyed. A system of humane vigilance is adopted.” 

For the most part, in the United States the asylum never achieved its ideals. 
Asylums were frequently far too poor to be humane. Moreover, they could not 
accommodate all of the mentally ill in need of care, many of whom were stored in 
poorhouses instead. At best, though, asylums could provide their residents with 
safety, food, clothing, shelter, and a degree of care and social support under one 
roof and in a coordinated fashion (La Fond and Durham 1992:105). 

Eventually, around the turn of the twentieth century, exposure of the maltreat- 
ment of the mentally ill prompted a movement for reforms that enlarged state gov- 
ernmental involvement in their treatment (Deutsch 1949). Unfortunately for the 
mentally ill, however, this movement coincided with the rise of social Darwinism 
and nativistic fear of the massive immigration from southern and eastern Europe 
that was well under way. As noted in Chapter 1, even such relatively enlightened 
Progressives as Woodrow Wilson were concerned about the “corruption of foreign 
blood” and the nation’s potentially “degenerating fibre” (Rohr 1989:72). The gene 
pool and eugenics became central concerns in dealing with the mentally ill. As 
Deutsch (1949:360) observes: 


A period of social hysteria set in, comparable in many respects to the 
witch-hunting mania of yore. It was generally agreed that mental defect 
was “the mother of crime, pauperism and degeneracy.” Civilization was 
in imminent danger of being overrun by defective stocks, who were 
already eating away like internal parasites. 


Segregating the mentally ill was now intended to protect society from them rather 
than vice versa. This shift in approach would have important ramifications for men- 
tal institutions. 

Public mental health facilities remained geographically remote. Because mental 
illness was still poorly understood, effective treatment was still rare. However, now 
the inmates were locked up and restrained more for society’s safety than their own. 
Sterilization became commonplace and perhaps callous, as is suggested by Supreme 
Court Justice Oliver Wendell Holmes’s famous quip in Buck v. Bell (1925:207): 
“three generations of imbeciles are enough.” Worse, because society had little inter- 
est in returning persons thought to be genetically defective to the mainstream, the 
mentally ill were housed and maintained at a minimal cost in keeping with the 
Progressive emphasis on efficient and economical administration. 
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The eugenics approach was discredited in the aftermath of World War II as 
knowledge of Nazi barbarity became widespread. For instance, Deutsch (1949:376— 
377) made the following connection: 


It was revealed at the war-crime trials of Nuremberg in 1947 that 
more than 275,000 insane, feebleminded and physically handicapped 
Germans were put to death under the official Nazi euthanasia program. 
The danger of placing sterilizing power in the hands of men filled with 
hatred against individuals and groups on racial, religious, political or 
merely personal grounds, is too obvious to require further elaboration. 


With eugenics in disfavor, the political concept behind public institutional- 
ization began to change from segregation and storage to cure and habilitation. 
But given the inadequate levels of funding endemic to this area of public policy, 
architectural design could not possibly keep apace of changing concepts of men- 
tal health care. Institutional design informed by eugenics could not be readily 
converted to a newer approach. Neither, short of wholesale deinstitutionalization 
(which eventually took place), could society easily overcome the problems asso- 
ciated with “geographically remote residential institutional care” (Halderman v. 
Pennhurst State School 1977). When judicial involvement in reforming public men- 
tal health facilities became pronounced in the mid-1970s, the nation was burdened 
with seriously outdated physical plants for the care of the mentally ill and disabled. 
Its public budgeting processes were also ill developed to invest substantially more 
in mental health care. 

Prior to judicial intervention, the state legislatures were notorious in underfund- 
ing public mental health facilities and prisons. Whatever indifference may have been 
involved, the fundamental problem was also very largely political. Legislatures face 
taxpayers who want their taxes kept low and personal benefits high. Those involun- 
tarily confined to public mental hospitals and prisons are weak claimants for scarce 
budget dollars. They had no effective channels for exercising political influence. 
Prisoners were (and are) wholly disenfranchised and, short of prison riots and distur- 
bances that attracted media attention, they had no way of publicizing their plight. 
Relatives and friends may have been concerned about their welfare, but the social 
stigma attached to mental illness, disability, and imprisonment militated strongly 
against their willingness to mobilize and lobby for more public spending. The his- 
toric program of isolating mental health patients and prisoners from public view 
made them largely invisible to the general population. Few citizens were aware of the 
conditions under which these inmates were confined, and few found them salient. 

For both mental health patients and prisoners, low public spending meant 
harsh and frequently inhumane conditions. Facilities were poorly maintained; over- 
crowding and understaffing were common; plumbing and temperature control were 
faulty. Programs for treatment, habilitation, or rehabilitation were inadequate or 
nonexistent. Many institutions became warehouses for the low-cost-per-day storage 
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of the confined. They were bare and brutal. Eventually, the inmates and their advo- 
cates would call upon the courts to reform the institutions of confinement, break 
loose public funds for them, and even to promote less restrictive alternative means 
of dealing with the mentally ill and retarded and non-violent prisoners. Judicial 
involvement was controversial and broadly denounced as ill-informed usurpation 
and interference (see Horowitz 1977; Dilulio 1990b). As will be discussed infra, 
the courts were not always correct in their prescriptions, and implementation of 
their decisions sometimes fell short, but until mental health patients and prisoners 
gained a sympathetic hearing in court, many states were willing to let the confined 
rot. 


7.3.1.1 Conditions on the Ground 


Deutsch’s 1949 report The Mentally Ill in America revealed truly horrific conditions 
in mental institutions. Even in times more proximate to judicial intervention in the 
1970s, life in many public mental health facilities was appalling. In 1965, the life of 
the institutionalized retarded was described in the following terms: 


In each of the dormitories for severely retarded residents there is what 
is euphemistically called a day room or recreation room. The odor in 
each of these rooms is over-powering. After a visit to a day room we had 
to send our clothes to the dry cleaners to have the stench removed. The 
facilities often contribute to the horror. Floors are sometimes wooden 
and excretions are rubbed into the cracks, leaving permanent stench. 
Most day rooms have a series of bleacher benches on which sit unclad 
residents jammed together without purposeful activity, communica- 
tion, or any interaction. In each room is an attendant or two, whose 
main function seems to be to “stand around” and, on occasion, hose 
down the floor “driving” excretion into a sewer conveniently located at 
the center of the room. ... 

The question one might ask is, Is it possible to prevent these condi- 
tions? ... The staff has to be convinced that residents can be taught to 
wear clothes, that they can be engaged in purposeful activities, that 
they can learn to control their bladders. The staff has to believe that 
their “boys” and “girls” are human beings who can learn. Obviously, 
the money and additional staff are vitally important. However, even 
more important is the fundamental belief that each of these residents is 
a human being (Murdock 1972:147-148). 


Administrative arrangements contributed to these problems by allowing “the 
least-trained member of the staff, the ward attendant, rather than the psychia- 
trist, [to] have the greatest control over the care and treatment of the patients” 
(Birnbaum 1960:500). 
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Litigation in the 1970s uncovered almost unspeakable brutalities in public facil- 
ities for the retarded. At the Pennhurst State School and hospital in Pennsylvania, 
residents were given only an average of fifteen minutes per day of beneficial pro- 
gramming. They were subject to excessive restraints; to beatings by the staff and 
assaults by other residents; denial of wheelchairs, hearing aids, and physical ther- 
apy; excessive drugging; and a generally harsh and hazardous physical environment 
(Halderman v. Pennhurst State School 1977). At least one patient was raped by a 
staff member. Perhaps the most abominable conditions to come to light were at 
Alabama’s Partlow facility in which “(a) a resident was scalded to death by hydrant 
water; (b) a resident was restrained in a straitjacket for nine years in order to prevent 
hand and finger sucking; (c) a resident was inappropriately confined in seclusion for 
a period of years; and (d) a resident died from insertion by another resident of a run- 
ning water hose into his rectum”(Murdock 1972:149; Wyatt v. Stickney 1972:393). 
It is hardly surprising that residents’ social quotient could decline in such institu- 
tions. In U.S. ex rel. Schuster v. Herold (1969:1079) a court noted that “there is con- 
siderable evidence that a prolonged commitment in an institution providing only 
custodial confinement for the ‘mentally sick’ and nothing more may itself cause 
serious psychological harm or exacerbate any pre-existing condition.” 


7.3.2 Prisons 


Penal approaches have also varied in ways that affect physical design and admin- 
istration. The purposes of incarceration have included punishment, deterrence, 
retribution, incapacitation, and rehabilitation (correction). Conditions may be 
purposely harsh and brutal. Punishment can be inflicted corporally and extend 
to torture. Deterrence can be promoted by harsh treatment insofar as individu- 
als believe capture will be swift and sure. While these objectives may be served 
by long-term confinement, they do not necessarily require it—a hanging, whip- 
ping, or maiming can occur immediately upon sentencing. The same is not true of 
incapacitation, which does necessitate that criminals be housed for long periods of 
time. Rehabilitation may also require long-term confinement, but indeterminate 
sentences permit relatively rapid release of prisoners who are “corrected.” There is 
another difference: incapacitation does not require an environment in which reha- 
bilitation can take place, whereas correction does. A prison physically designed for 
any purpose other than correction may not be suitable for it. 

In practice, by the time the courts became heavily involved in prison reform 
in the 1970s, many older prisons were both architecturally and conceptually out- 
dated for either reasonably humane incapacitation or rehabilitation. For instance, 
Bert Useem (1990:223) described the West Virginia Penitentiary, which was the 
scene of ineffective reform efforts and eventually a deadly riot in 1986, as an “arti- 
fact of Civil War-era construction [that] was just the sort of prison thought to 
‘breed violence”: 


www.urdukutabkhanapk.blogspot.com 


232 mm Public Administration and Law, Third Edition 


The physical conditions of the penitentiary and its services inflicted 
“wanton” and “unnecessary” pain on the inmates. The plumbing was 
in such disrepair that toilet waste backed up into the living areas and 
into the sinks. An antiquated heating and ventilating system produced 
unbearably hot temperatures in the summer and cold temperatures in 
the winter. Inadequate lighting in the cells made reading difficult, and 
insufficient recreational facilities limited activity. ... The entire prison 
was infested with roaches, lice, fleas, rats, and mice. ... Each cell mea- 
sured five feet by seven feet, 60 percent of which was taken up by a sink, 
toilet, and bed. ... [T]he prison did not provide the “rehabilitative” 
programs that the inmates were entitled to. ... Instead, there was only 
“massive and pervasive idleness” (Useem 1990:229—230). 


A judge concluded that “nothing short of ‘massive renovation bordering on new con- 
struction’ was required to make the penitentiary habitable” (Useem 1990:230). 

As crime rates and the population increased generally, the problems of trying 
to use older facilities to incapacitate humanely or rehabilitate inmates were exac- 
erbated by overcrowding. Cells designed for one prisoner do not require easy or 
constant visual access by guards. When inmates double up, prisoner-on-prisoner 
violence becomes a potentially more serious problem. Overcrowding also makes it 
more difficult to use effectively whatever space and facilities may exist for training, 
teaching literacy, other education, recreation, and medical treatment. Even without 
judicial intervention, to the extent that incapacitation or rehabilitation were penal 
objectives, massive prison building became inevitable. 

Traditional prison administration was also a barrier to rehabilitation. It often 
failed to protect the inmates from brutality or to motivate them through a coherent 
system of positive incentives. Underfunding exacerbated these problems, especially 
in terms of its impact on staffing. Administration designed to maintain low costs 
in housing prisoners adds to the difficulty of controlling and rehabilitating them. 
Apparently, many prison administrators used Sykes’s analysis as a guide to effec- 
tively maintaining order among the inmates (see Dilulio 1990a:55). Sykes’s major 
conclusion was that administration had to be cognizant of the prisoners’ social 
system. He argued that violence was ineffective in controlling the inmates’ routine 
behavior. As he put it, “A blow with a club may check an immediate revolt, it is 
true, but it cannot assure effective performance on a punch-press. A ‘come-along,’ 
a straitjacket or a pair of handcuffs may serve to curb one rebellious prisoner in 
a crisis, but they will be of little aid in moving more than 1200 inmates through 
the mess-hall in a routine and orderly fashion” (Sykes 1958:58-59). Consequently, 
administrators had to develop other means of control. 

Administrators frequently tried to use the inmates’ social system to manipulate 
them. However, many such efforts failed due to lack of leadership, funds, and staff. 
Sykes noted that typically 
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the lack of a sense of duty among those who are held captive, the 
obvious fallacies of coercion, the pathetic collection of rewards and 
punishments to induce compliance, the strong pressures towards the 
corruption of the guard in the form of friendship, reciprocity, and the 
transfer of duties into the hands of trusted inmates—are all structural 
defects in the prison’s system of power (Sykes 1958:61). 


The obvious, though misguided, tendency in many prisons was to escalate vio- 
lence as a means of maintaining order. Eventually life in many prisons became 
“much more cruel than ... necessary” (Hamilton v. Schiro 1970:1019). 


7.3.2.1 Conditions on the Ground 


Conditions in prisons have varied widely, both before and after the widespread 
judicially imposed reforms of the 1970s. There is no doubt that some prisons have 
been well run, humane, and effective. Others, however, have been so brutal and 
barbaric as to “shock the conscience” (Hamilton v. Schiro 1970:1019). Prevailing 
conditions in these included egregious overcrowding (to the point of 200 inmates 
to one toilet in one case), filth, vermin and insect infestation, grossly inadequate 
food, denial of personal hygiene items such as toothbrushes, rampant violence, 
extortion, and lack of access to medical care. One prison was found “wholly unfit 
for human habitation according to virtually every criterion used for evaluation by 
public health inspectors” (Rhodes v. Chapman 1981:355). 

The Arkansas prison system, challenged successfully in Holz v. Sarver (1970), 
was extreme in its barbarity but also clearly part of a large-scale national prob- 
lem. The conditions exposed there helped to crystallize both constitutional law and 
reformist thinking. Arkansas’s penal approach emphasized cost-effective punish- 
ment. The objective was to make the prison system self-supporting or even profit- 
making by using inmate labor to supply prison necessities and to generate revenues. 
The agricultural complex at Cummins Farm covered 16,000 acres and housed 
about 1,000 persons. In 1967, the farm had 9,070 acres under cultivation, 2,070 
cattle, 800 hogs, 40 horses, 160 mules, and 1,600 poultry. A premium was placed 
on obtaining the most labor from the prisoners for the least investment in their 
housing, nutrition, clothing, and supervision. Prisoners worked long hours in the 
fields. Cummins’ total receipts and expenditures were roughly in the range of $1.5 
million per year. In order to reduce costs, the system relied heavily upon prisoner- 
trusties, rather than paid “free-world” guards, to control the inmates. The report of 
a penitentiary study commission created by the Arkansas legislature in 1967 indi- 
cated that the system was out of control and almost unbelievably abusive. 

In Holt v. Sarver (1970), a federal district court treated the study commission’s 
findings as factual. According to its investigation, 
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Inmate trusties literally ran the prison system. Commissioner of 
Correction Robert Sarver testified that “more than 90 percent of 
prison functions relating to inmates [were] [sic] ... performed by 
trusties.” There were only 35 free world employees at Cummins and 
they had responsibility for approximately 1,000 inmates. Of the 35 
employees, only eight were available for guard duty and only two were 
on duty at night. 

Trusties primarily guarded other inmates, but they also performed 
administrative tasks traditionally assigned to free world personnel. 
Many of the trusties were armed and their authority over other inmates 
was considered great (Harris and Spiller 1977:49-50). 


Obviously, the selection of trusty-guards would be a key factor in determining 
what life in the prisons was like. Who were the trusties? 


Inmates usually achieved trusty status through promotions that were 
uncritically based upon the recommendation of other trusties. There 
were few, if any, objective criteria for selecting trusties. The principal 
criteria were a willingness to prevent escapes and to support free-world 
personnel in relations with the general inmate population. A willing- 
ness to “shoot to kill” was considered a strong recommendation for 
the job. Accordingly, inmates were not disqualified from trusty status 
because they were thought dangerous or because they had a record of 
serious criminal offenses (Harris and Spiller 1977:50). 


Within this administrative framework serious abuses were common; indeed, 
even the rule. The study commission found the following: 


1. Dangerous housing: Prisoners were housed in barracks holding more than 100 
men. Assignment was by race and rank within the prisoner population (i.e., 
whether a trusty, newcomer, or of in-between status). The barracks were large 
dormitories surrounded by bars and separated from each other by wide hall- 
ways. There were no free-world guards in the sleeping area and little to stop 
the inmates from sexually or otherwise assaulting one another. During one 
period of eighteen months, there were seventeen stabbings at the Cummins 
facility, four of which were fatal. Nighttime attackers were called “creepers” 
or “crawlers,” and fear of them was widespread. Some particularly vulnerable 
inmates would “come to the front of the barracks and cling to the bars all 
night” in an effort, “of doubtful value,” to remain in view of the free-world 
personnel and obtain protection from them (Holt v. Sarver 1970:377). A con- 
siderable amount of alcohol and drugs were smuggled into the barracks and it 
was not uncommon for all or many of the inmates in a barracks to be under 
their influence simultaneously. Violence became almost inevitable, but “the 
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free world people [could] not control the situation; the trusties [would] not 
and [were] not supposed to; and the floor walkers frequently participate[d] in 
the orgies” (Holt v. Sarver 1970:377-378). 

2. Torture: “Especially infamous among the various torture instrumentalities 
described in the report was the “Tucker telephone, an instrument that <... 
consisted of an electric generator taken from a ring-type telephone, placed 
in sequence with two dry cell batteries, and attached to an undressed inmate 
strapped to the treatment table at the Tucker [Prison] hospital by means of one 
electrode to a big toe and a second electrode to the penis, at which time a crank 
was turned sending an electric charge into the body of the inmate ... [s]everal 
charges were introduced into the inmate of a duration designed to stop just 
short of the inmate ‘passing out,” (Harris and Spiller 1977:36-37). Other tor- 
tures involved the use of “wire pliers to pinch, pull, and squeeze the inmates’ 
fingers, toes, ears, noses and genitals. Other practices were jabbing needles 
under inmates’ fingernails, extinguishing cigarettes on inmates’ bodies; and 
beating inmates’ fingers with wire pliers” (Harris and Spiller 1977:37). 

3. Beatings: Inmates were viciously beaten by other inmates and free-world per- 
sonnel. Beatings were often explicitly or implicitly sanctioned by prison off- 
cials. Beatings were administered with leather straps, chains, automotive fan 
belts, knotted ropes, shovels, clubs, blackjacks, and brass knuckles (Harris 
and Spiller 1977:37). 

4. Financial exploitation: Various goods and services were sold to inmates by 
prison administrators of all levels, including trusties and members of the state 
penitentiary board. Local businesses took part in this “thriving entrepreneur- 
ial system” (Harris and Spiller 1977:37). Among the items bought and sold 
were prison jobs, early release, laundry services, medical care, protection from 
beatings and torture, drugs, alcoholic beverages, and the use of rooms or cells 
for sexual contact with inmates’ wives or girlfriends. Food stolen from the 
kitchen by trusties was sold to inmates, who desperately needed it because 
meals served by the prison itself were grossly inadequate. Inmates obtained 
cash by selling their blood. 

5. Sexual abuse: “Sexual abuse of inmates by other inmates was common- 
place. Sometimes such abuse was physically forced (particularly in the case 
of younger inmates), while in other cases sexual favors were exchanged 
for food. Sexual misconduct reportedly extended to prison employees, 
who offered preferential treatment or early release to inmates in exchange 
for sexual favors from the inmates’ wives or female friends” (Harris and 
Spiller 1977:38). 

6. Malnutrition and lack of sanitation: Field workers’ appearance was termed 
“dreadful.” They averaged between forty and sixty pounds underweight. 
Their clothing was torn, filthy, and ill fitting. They were not issued under- 
wear. Meals contained little protein, were prepared under filthy conditions, 
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and were sometimes swarming with insects. Bedding was filthy; showers and 
toilets were defective. 

7. Punitive isolation: Prisoners were confined in punitive isolation for indeter- 
minate periods. Four to eleven inmates were held in eight-foot-by-ten-foot 
cells without windows or furniture. Mattresses were distributed at night 
and removed during the day. Distribution was random, despite the fact 
some prisoners had infectious diseases. Toilets could only be flushed from 
outside the cells. Each inmate was given a 1,000-calorie daily diet of “grue,” 
“a substance created by mashing meat, potatoes, oleo, syrup, vegetables, 
eggs, and seasoning into a paste and baking the mixture in a pan” (Hutto 
v. Finney 1978:683). Such conditions were tolerated for years on the theory 
that they cost-effectively served the penal needs of punishment, incapacita- 
tion, and deterrence. 


Barbaric conditions are still present in some aspects of prison life. Prisoner- 
on-prisoner violence remains a serious problem. However, today’s major systemic 
problems are disastrously inadequate health care and overcrowding. In Plata v. 
Schwarzenegger (2005:3—4) a federal district court placed the California prison 
health care system in receivership. The judge wrote: 


By all accounts, the California prison medical care system is broken 
beyond repair. The harm already done in this case to California’s prison 
inmate population could not be more grave and the threat of future 
injury and death is virtually guaranteed in the absence of drastic action. 
... Indeed, it is an uncontested fact that, on average, an inmate in one 
of California’s prisons needlessly dies every six to seven days due to 
constitutional deficiencies in the CDCR’s [California Department of 
Corrections and Rehabilitation’s] medical delivery system. This statis- 
tic, awful as it is, barely provides a window into the waste of human life 
occurring behind California’s prison walls due to the gross failures of 
the medical delivery system. 


On the opposite coast, a systematic study of “Healthcare in New York Prisons 
2004-2007” by the Correctional Association of New York (2009) found less dis- 
tressing but nevertheless troubling conditions: 


1. Inadequate staffing due to an insufficient number of positions authorized for 
some facilities and low salaries that “negatively affect the ability to recruit and 
retain qualified care providers” (2, 3). 

2. “[D]enials and delays in access to healthcare.” This included 30- to 45-day 
“backlogs for routine appointments” (3, 5). 

3. Lack of training for “women-centered healthcare” (12). 
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4, Inadequate time spent by sick-call nurses on individual patients—an average 
of two minutes in one facility. 

5. “[F]ailures to treat chronic medical problems expeditiously” (3). 

6. Difficulty in receiving required medications and education regarding how to 
use them (3). 

7. Delays in seeing specialists (3). 


The conditions in local governmental jails may have been even more seriously 
deficient. An investigative report by the New York Times revealed the following 
horror stories: 


1. A former nuclear scientist, jailed for taking skis and other things from his 
former wife’s home, was denied almost all the 32 pills he needed to control 
tremors caused by his Parkinson’s disease. He started to die almost immedi- 
ately after he was locked up: “Over the next 10 days, [he] slid into a stupor, 
soaked in his own sweat and urine. But he never saw the jail doctor again, and 
the nurses dismissed him as a faker. After his heart finally stopped, investiga- 
tors said, correction officers at the Schenectady jail doctored records to make 
it appear he had been released before he died” (von Zielbaur 2005). 

2. A woman jailed on a drug charge who suffered severe chest pains and died 
within ten days: “The medical director would not prescribe anything more 
potent than Bengay or the arthritis medicine she had brought with her, inves- 
tigators said. A nurse scorned her pleas to be hospitalized as a ploy to get 
drugs. When at last an ambulance was called, [she] was on the floor of her 
cell, shaking from a heart attack that would kill her within the hour. She was 
35” (von Zielbaur 2005). 

3. “[A] 46-year-old ... woman jailed in 2000 on a parole violation, died when 
her withdrawal from heroin went untreated for two days as she lay in her 
own vomit and excrement in the Monroe County Jail, moaning and crying 
for help. But nurses did not call a doctor or even clean her off, investigators 
said. Her fellow inmates took pity and washed her face; some guards took it 
on themselves to ease her into a shower and a final change of clothes” (von 
Zielbaur 2005). 

4. “[A newborn who] was only a few minutes old in 2001 when guards fished 
him out of a toilet in the maternity unit of Albany County Jail. It was the 
guards, investigators said, who found a faint pulse in the premature baby and 
worked fiercely to keep his heart beating as a nurse stood by, offering little 
help. “We're a jail, the nurse told state officials after the infant died. “There’s 
no equipment for a fetus. Or a newborn” (von Zielbaur 2005). 


The reporter attributed these deaths and the inadequate care endemic in the system 
to the use of a private, for-profit health care provider. 
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Overcrowding contributes to inadequate health care and other inhumane 
prison conditions. As the number of prisoners increases, governments must pro- 
vide or procure more beds, but for reasons of cost, competing concerns, and lack 
of will, they often fail to do so. In 2009, California was back in court facing the 
possibility of having to reduce its prison population by 55,000 (about 35 percent) 
(Moore 2009). Similar to many states, California was operating its prison sys- 
tem at significant overcapacity. In 2005, the Department of Justice’s Bureau of 
Justice Statistics found that the prison systems in 23 states and the federal govern- 
ment were filled at or above their highest capacity (Harrison and Beck 2006:7). 
California and Alabama were 93 percent over their lowest reported capacity 
(Harrison and Beck 2006:7). 

Historically, the courts tended to treat abysmal conditions in prisons as rela- 
tively trivial “housekeeping matters” and to adopt a “hands-off approach to them 
(Harvard Civil Rights-Civil Liberties Law Review 1977). As in the case of public 
mental health facilities, this would change dramatically during the 1970s. 


7.4 Transformational Cases 


7.4.1 Wyatt v. Stickney (1971): A Fourteenth 
Amendment Right to Treatment 


Wyatt v. Stickney was brought in federal court to challenge the constitutionality of 
involuntary confinement in Alabama’s public mental health facilities. The condi- 
tions in several of these institutions were arguably among the worst in the nation. 
Alabama ranked last among the states in expenditures per patient. Oddly, the case 
grew out of cuts in the Alabama state cigarette tax, which translated into even less 
funding available for the mental health system. Dr. Stonewall B. Stickney, commis- 
sioner of mental health, responded by ordering a reduction in force by ninety-nine 
employees at one of the state mental hospitals. In October 1970, patients and dis- 
charged staff brought suit to have the reduction in force rescinded on the grounds 
that the dismissals would deny some 5,000 patients any reasonable expectation of 
receiving treatment. After a discussion in chambers with Federal District Court 
Judge Frank Johnson, the suit was modified to ask that the “court declare that 
patients confined to any state-operated mental health facility are constitutionally 
entitled to adequate, competent treatment” (Yale Law Journal 1975:1347-1348). 

A constitutional right to treatment would have far-reaching consequences for the 
Alabama state mental health system. Both the physical and administrative architec- 
ture of the hospitals denied patients effective treatment. For instance, in one facility 


the dormitories are barn-like structures with no privacy for the 
patients. ... The toilets in restrooms ... seldom have partitions between 
them. These are dehumanizing factors which degenerate the patients’ 
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self-esteem. ... [C]ontributing to the poor psychological environment 
are the shoddy wearing apparel furnished the patients, the nonthera- 
peutic work assigned ... and the degrading and humiliating admissions 
procedures which creates in the patient an impression of the hospital as 
a prison or as a “crazy house” (Yale Law Journal 1975:1349). 


Understaffing and the poor quality of staff had contributed to the death of four 
residents, a general lack of individualized treatment plans, and unsafe and unsani- 
tary conditions. Administrative convenience provided a rationale for sterilizations, 
assigning unpaid maintenance work to patients, and keeping one in a wooden 
cage-like device. Biomedical experiments were performed on patients without their 
informed consent (Kane, Brown, and Cohen 1988:86). Brutality was not uncom- 
mon and, overall, the facility was dehumanizing. The proposed staff cut was certain 
to exacerbate these conditions. 

Judge Johnson was inclined toward activism (Yarborough 1981). A more tradi- 
tional judge might have focused on the staff cuts, or possibly on the crowding of 
patients into the facilities. There was no precedent for a federal judge to intervene 
directly into the operation of a state’s mental health system. However, Johnson 
chose a path that would ultimately involve the courts deeply in this area of public 
administration. He ruled that “[w]hen patients are so committed [involuntarily] for 
treatment purposes they unquestionably have a constitutional right to receive such 
individual treatment as will give each of them a realistic opportunity to be cured 
or to improve his or her mental condition” (Wyatt v. Stickney 1971:784). This right 
is embedded in the Fourteenth Amendment: “To deprive any citizen of his or her 
liberty upon the altruistic theory that the confinement is for humane therapeutic 
reasons and then fail to provide adequate treatment violates the very fundamen- 
tals of due process” (Wyatt v. Stickney 1971:785). Eventually, Johnson’s ruling was 
expanded to provide a right to habilitation for those involuntarily confined to state 
facilities for the mentally retarded (Wyatt v. Stickney 1972; see also Welsch v. Likins 
1977; Pennhurst State School v. Halderman 1981). 

There is no federal constitutional right to treatment or habilitation per se; how- 
ever, once government confines persons for those purposes, a lack of funds becomes 
a “legally insufficient reason” for failure to treat or habilitate (Wyatt v. Stickney 
1972:394). In other words, Wyatt made warehousing involuntarily confined patients 
unconstitutional. The state remained free to deinstitutionalize patients it could not 
afford to treat. 

Initially, Judge Johnson declined to impose court-established standards for 
adequate treatment upon the Alabama mental health system. He offered the state 
the opportunity to bring its program up to his vision of constitutional standards. 
After it failed to do so, Johnson held that there were three constitutional require- 
ments for adequate and effective treatment: (1) a humane psychological and physi- 
cal environment, (2) qualified staff in sufficient numbers, and (3) an individualized 
treatment plan for each patient. Establishing the first two conditions brought the 
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court directly into the realm of hospital administration; the third involved it in 
psychiatry. 

Judicial involvement in the Alabama state mental health system became broad 
and deep. The court imposed the following administrative conditions: 


1. Protection of patients’ rights to wear their own clothes, have physical exercise, 
and freedom of religious worship 

2. No more than six patients per room 

3. No single room with less than 100 square feet 

4. At least one toilet for every eight patients 

5. At least one shower or tub for every fifteen patients 

6. Not less than fifty square feet per person in the dayroom 

7. Not less than ten square feet per person in the dining room 

8. A temperature range between 68 and 83 degrees Fahrenheit 

9. Various per-patient staffing ratios for professionals, clerical workers, and other 


staff 


The court also intervened in the professional aspects of mental health care by 
prohibiting excessive medication, the use of physical restraining devices except in 
emergencies, experimental research, lobotomies, and shock therapy without the 
patient’s consent and an opportunity to consult counsel. 

Wyatt was the first federal case in which a constitutional right to treatment was 
clearly recognized and accepted by both sides (Birnbaum 1972:584). It was soon 
followed by a number of similar rulings (e.g., New York State Association for Retarded 
Children v. Rockefeller 1973; Welsch v. Likins 1977; Halderman v. Pennhurst State 
School 1977). Like Wyatt, some cases led to deep judicial intervention in adminis- 
trative matters. For instance, in New York State Association for Retarded Children 
v. Rockefeller (1973), the court ordered the immediate hiring of more ward atten- 
dants, nurses, physical therapists, physicians, and recreational staff. It prohibited 
the seclusion of those confined at the state’s Willowbrook facility and ordered that 
the plumbing be repaired. During the 1970s, such rulings were a novel and very 
controversial feature of American law (Chayes 1976). An example, remedial law, 
the Wyatt litigation did not formally end until 2003. By that time, the once radi- 
cal Wyatt holding was settled constitutional law and the Governor of Alabama 
remarked that the “state will assume responsibility for implementing the standards 
set by the court, ‘not only financially but in every way” (Bazelon Center for Mental 
Health Law 2003). 

The Supreme Court has never ruled squarely on the right to treatment. However, 
in Youngberg v. Romeo (1982), discussed infra, it partly ratified the gist of lower- 
court decisions dealing with rights of those confined to public mental health facili- 
ties, while warning the federal judiciary to avoid entanglement in mental health 
administration. Before reviewing the status of the constitutional rights to treatment 
and habilitation today, however, it is useful to discuss the transformational case 
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regarding prisoners’ rights under the Eighth Amendment. Although the constitu- 
tional law is different, judicial intervention in prison administration shares substan- 
tial similarities with the courts’ efforts to reform public mental health systems. 


7.4.2 Holt v. Sarver (1970): Redefining Cruel 
and Unusual Punishment 


In Holt v. Sarver (1970), a federal district court broke new constitutional ground 
in finding that prison conditions violated the Eighth Amendment’s proscription 
against cruel and unusual punishment as applied to the states through the Due 
Process Clause of the Fourteenth Amendment. The court indicated that insofar as 
it was aware, “this is the first time that convicts have attacked an entire penitentiary 
system in any court, either State or federal” (Holt v. Sarver 1970:365).* Accordingly, 
it moved cautiously but firmly. The case arose out of the abominable conditions in 
the Arkansas prison system, which were described supra. 

Three charges were levied against the prison system. One, which the court eas- 
ily denied, was that convict labor was slavery or involuntary servitude in viola- 
tion of the Thirteenth Amendment. Another was easily granted; the court held 
that the racial segregation of prisoners violated the Fourteenth Amendment’s Equal 
Protection Clause. Neither, in the end, did the court have much trouble in accept- 
ing a third contention—that prison conditions constituted cruel and unusual pun- 
ishment. In its words, 


For the ordinary convict a sentence to the Arkansas Penitentiary today 
amounts to a banishment from civilized society to a dark and evil 
world completely alien to the free world, a world that is administered 
by criminals under unwritten rules and customs completely foreign to 
free world culture. 

After long and careful consideration the Court has come to the con- 
clusion that the Fourteenth Amendment prohibits confinement under the 
conditions that have been described and that the Arkansas Penitentiary 
System as it exists today, particularly at Cummins, is unconstitutional. 

Such confinement is inherently dangerous. A convict, however 
cooperative and inoffensive he may be, has no assurance whatsoever 
that he will not be killed, seriously injured, or sexually abused. Under 
the present system the State cannot protect him. 

Apart from his physical danger, confinement in the Penitentiary 
involves living under degrading and disgusting conditions. ... 

It is one thing for the State to send a man to the Penitentiary as a 
punishment for crime. It is another thing for the State to delegate the 





* In Jackson v. Bishop (1968) a federal appeals court found state penitentiary practices in viola- 
tion of the Cruel and Unusual Punishments Clause. 
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governance of him to other convicts, and do nothing meaningful for 
his safety, well being, and possible rehabilitation. It is one thing for the 
State not to pay a convict for his labor; it is something else to subject 
him to a situation in which he has to sell his blood to obtain money 
to pay for his own safety, or for adequate food, or for access to needed 
medical attention. 

However constitutionally tolerable the Arkansas system may have 
been in former years, it simply will not do today as the Twentieth 
Century goes into his [sic] eighth decade (Holt v. Sarver 1970:381). 


In terms of relief, the court ordered the state to make a “prompt and reasonable 
start” toward improving conditions, including hiring more free-world personnel, 
phasing out the trusty guards, and eliminating racial segregation (Holt v. Sarver 
1970:383). The court was cognizant of the budgetary implications of its ruling, 
but assumed that the state legislature would be willing to appropriate the funds 
needed. It expected progress to be “measured in months, not years” and reminded 
the state that “unless conditions at the Penitentiary farms are brought up to a level 
of constitutional tolerability, the farms can no longer be used for the confinement 
of convicts” (Holt v. Sarver 1970:383). 

In 1973, the district court overseeing the required reforms concluded that its 
supervision was no longer necessary (Holt v. Hutto 1973). However, its decision was 
overturned by a court of appeals and consequently the district court continued to 
monitor conditions in the prison system (Finney v. Arkansas Board of Correction 
1974). After holding hearings in 1976, the district court found conditions had dete- 
riorated in some respects and ordered changes in the use of isolation cells, including 
a thirty-day limit on confinement in them and better diets for the prisoners (Hutto 
v. Finney 1978:684). 

As in Wyatt, the novel constitutional conclusions in the Arkansas prison litiga- 
tion were supported more by a compelling need for change than by legal reasoning 
or doctrine. As in Wyatt, too, the gist of the lower courts’ positions was eventually 
ratified by the Supreme Court. 


7.5 Subsequent Developments: The Right to 
Treatment and Prisoners’ Rights Today 


7.5.1 The Right to Treatment 


In Estelle v. Gamble (1976), the Supreme Court held that the Eighth Amendment 
gives prisoners a right to necessary medical care. However, to date the Court has not 
dealt squarely with the claims of those confined to public mental health facilities 
to a constitutional right to treatment or habilitation. It came closest in Youngberg 
v. Romeo (1982), but left several key questions open. Romeo was a profoundly 
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retarded 33-year-old with an IQ of between 8 and 10 and the mental capacity 
of an 18-month-old child. He was committed by his mother to Pennsylvania’s 
Pennhurst facility, where he suffered a number of injuries. Three constitutional 
claims on his behalf reached the Supreme Court: (1) that he was entitled to safe 
conditions while under the state’s care; (2) that he had a right to freedom from 
bodily restraint; and (3) that he had a right to “minimally adequate habilitation” 
(Youngberg v. Romeo 1982:315-316). The Court avoided the third claim by view- 
ing it as not including more than the first two in this instance: “If, as seems the 
case, [Romeo] seeks only training related to safety and freedom from restraints, 
this case does not present the difficult question whether a mentally retarded per- 
son, involuntarily committed to a state institution, has some general constitutional 
right to training per se, even when no type or amount of training would lead to 
freedom” (Youngberg v. Romeo 1982:318). If the Court had addressed the issue, it 
might have distinguished training, which pertains to the mentally retarded, from 
treatment for the mentally ill. 

Having ducked the most difficult issue, the Court went on to hold that the 
Constitution is indeed relevant to public mental health care and that those involuntarily 
committed to public mental health facilities have substantial constitutional rights: 


[T]he State concedes a duty to provide adequate food, shelter, cloth- 
ing, and medical care. ... The state also has the unquestioned duty 
to provide reasonable safety for all residents and personnel within the 
institution. And it may not restrain residents except when and to the 
extent professional judgment deems this necessary to assure such safety 
or to provide needed training. In this case, therefore, the State is under 
a duty to provide respondent with such training as an appropriate pro- 
fessional would consider reasonable to ensure his safety and to facili- 
tate his ability to function free from bodily restraints. It may well be 
unreasonable not to provide training when training could significantly 
reduce the need for restraints or the likelihood of violence. 

Respondent thus enjoys constitutionally protected interests in con- 
ditions of reasonable care and safety, reasonably nonrestrictive con- 
finement conditions, and such training as may be required by these 
interests (Youngberg v. Romeo 1982:324). 


The significance of the Court’s ruling in Youngberg should not be understated. 
In view of the nation’s historic record in dealing with the mentally ill and disabled, 
the constitutional rights it declared are important because they provide consider- 
able legal protection against the evils of the past. However, these rights were tem- 
pered by the Court’s demand that judges enforcing them show deference to mental 
health professionals’ expertise and discretion. The Court explicitly stated that “[iJn 
determining whether the State has met its obligations in these respects, decisions 
made by the appropriate professionals are entitled to a presumption of correctness. 
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Such a presumption is necessary to enable institutions of this type—often, unfor- 
tunately, overcrowded and understaffed—to continue to function” (Youngberg 
v. Romeo 1982:324). The Court noted that “interference by the judiciary with 
the internal operations of these institutions should be minimized” (Youngberg v. 
Romeo 1982:322). It also held that public mental health administrators would not 
be personally liable for violating the patients’ constitutional rights unless their 
actions were “such a substantial departure from accepted professional judgment, 
practice, or standards as to demonstrate that the person responsible actually did 
not base the decision on such a judgment” (Youngberg v. Romeo 1982:323). Finally, 
personal liability would not be imposed if appropriate standards could not be met 
because of budgetary constraints. 

Youngberg was equivocal on the key issue of a constitutional right to treatment 
or habilitation. It neither endorsed nor rejected such a right for those involun- 
tarily confined to public mental health facilities. It called for less federal judicial 
involvement in state mental health facilities, but also clearly required that these 
be more humane than in the past. Consequently, much leeway has been left to 
the states in dealing with their mentally ill and disabled. Overall tendencies have 
been mixed. 

Wyatt had a spillover effect: “In other States, practices were changed and 
budgets expanded because of the widely held belief that failure to do so invited 
large-scale litigation” (Halpern 1988:87). Nevertheless, there was an explosion of 
litigation between 1973 and 1978, with the number of test cases increasing from 
about 30 to 300 and the number of lawyers representing mental patients increas- 
ing from about 10 to over 1,000 (La Fond and Durham 1992:95, quoting civil 
liberties lawyer, Bruce Ennis). Despite its prior opposition, by 1977, the American 
Psychiatric Association explicitly supported the right to treatment (La Fond and 
Durham 1992:96). Crowding was reduced and costs contained through deinsti- 
tutionalization and shorter stays in public mental health facilities, which began in 
the mid-1950s as psychoactive drugs became more common. By 1987, forty-one 
states required commitment to the least restrictive alternative, which could include 
outpatient and community-based care (Miller 1987:123). 

The movement toward deinstitutionalization was strengthened by the Supreme 
Court’s decision in Olmstead v. L.C. (1999). The case presented the question of 
whether the “anti-discrimination provisions contained in the public services por- 
tion (Title II) of the Americans with Disabilities Act of 1990 ... may require 
placement of persons with mental disabilities in community settings, rather than 
in institutions” (Olmstead v. L.C. 1999:587). The Court answered with a “quali- 
fied yes”: “Such action is in order when the State’s treatment professionals have 
determined that community placement is appropriate, the transfer from institu- 
tional care to a less restrictive setting is not opposed by the affected individual, 
and the placement can be reasonably accommodated, taking into account the 
resources available to the State and the needs of others with mental disabili- 
ties” (Olmstead v. L.C. 1999:587). Under the conditions noted, failure to move 
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mental health patients to a less restrictive setting constitutes illegal discrimina- 
tion because it “perpetuates unwarranted assumptions that persons so isolated [in 
mental health facilities] are incapable or unworthy of participating in community 
life” and “confinement in an institution severely diminishes the everyday life 
activities of individuals, including family relations, social contacts, work options, 
economic independence, educational advancement, and cultural enrichment” 
(Olmstead v. L.C. 1999:601-602). 

Within the framework favoring less restrictive settings over institutions, courts 
in 37 states and the District of Columbia may mandate treatment of individu- 
als with mental illness. If outpatient treatment fails, institutionalization may be 
ordered. Specific practices and standards vary with regard to commitment, but by 
1978, “courts and legislatures [seemed] willing to give prospective patients substan- 
tially the same procedural rights they would have if charged with a crime” (Ennis 
and Emery 1978:60). In O’Connor v. Donaldson (1975:576) the Supreme Court 
held that “a State cannot constitutionally confine, without more, a nondangerous 
individual who is capable of surviving safely in freedom by himself or with the help 
of willing and responsible family members or friends.” This standard allows the 
commitment not only of persons who are dangerous to themselves and/or others, 
but also those who cannot survive safely on their own due to grave disabilities. The 
American Psychiatric Association’s model law on civil commitment would go fur- 
ther by allowing the hospitalization of those who would otherwise “suffer substan- 
tial mental or physical deterioration” (La Fond and Durham 1992:119). Current 
state standards vary but tend to include injury to oneself and others, grave disabil- 
ity, and, for outpatient treatment, mental deterioration as well (see Bazelon Center 
for Mental Health Law 2004). Patients involuntarily committed to institutions and 
outpatient regimes have a liberty interest in refusing to be medicated. However, 
with appropriate procedures, they can be forced to take psychoactive drugs when 
failure to do so “threatens injury to the patient or others” or other “important [sic] 
governmental interests are at stake,” such as enabling a criminal defendant to stand 
trial under certain circumstances (Sell v. United States 2003:180, 183; see also 
Foucha v. Louisiana 1992; Washington v. Harper 1990). 

Wyatt held that the right to treatment includes a humane physical and emo- 
tional environment. The federal Civil Rights of Institutionalized Persons Act (1980) 
significantly strengthened implementation of such conditions. The act applies to 
individuals who are mentally ill, disabled, retarded, chronically ill, handicapped, 
incarcerated, or receiving skilled nursing custodial or residential care in a facility 
owned, managed, or providing services “on behalf of any State or political subdivi- 
sion of a State” (section 1997). It authorizes the U.S. Attorney General to initiate 
or intervene in litigation when he or she reasonably believes that a state or local 
government or one of their officials, employees, or agents is subjecting anyone in 
a covered institution to a pattern or practice of “egregious or flagrant conditions 
which” constitute a deprivation “of any rights, privileges, or immunities secured 
or protected by the Constitution or laws of the United States” and cause “grievous 
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harm” (section 1997a). The act also urges the states voluntarily to correct “deplor- 
able conditions” in covered institutions and to make that a priority in using avail- 
able federal funds (section 1997g). A comprehensive evaluation by the National 
Council on Disability in 2005 praised the Department of Justice for investigating 
complaints and providing direction to the states for remedying violations, but also 
criticized it for being “too reticent to use its authority to litigate” (National Council 
on Disability 2005:3). 


7.5.2 The Eighth Amendment: Conditions of Confinement 


In Rhodes v. Chapman (1981:344-345), the Supreme Court said it was “consider[ing] 
for the first time the limitation that the Eighth Amendment, which is applicable to 
the States through the Fourteenth Amendment, ... imposes on the conditions in 
which a State may confine those convicted of crimes.” However, it was not writing 
on a clean slate. As noted earlier, the Court had already held that prisoners have 
an Eighth Amendment right to medical care. In Hutto v. Finney (1978), which was 
a continuation of the Arkansas prison reform litigation initiated in Holt v. Sarver 
(1970), the Court upheld the district court’s order placing a thirty-day limit on 
the confinement of individual inmates to isolation cells. In the course of its deci- 
sion, the Court noted that “[t]he Eighth Amendment’s ban on inflicting cruel and 
unusual punishments ... ‘proscribe[s] [sic] more than physically barbarous punish- 
ments.’ ... It prohibits penalties that are grossly disproportionate to the offense ... 
as well as those that transgress today’s ‘broad and idealistic concepts of dignity, civi- 
lized standards, humanity, and decency” (Hutto v. Finney 1978:685). Furthermore, 
by 1981, prison facilities or systems in at least twenty-four states had been found 
unconstitutional by other courts. The vast judicially imposed reforms already in 
progress hemmed in the Supreme Court. Doing anything more than putting its 
own precatory gloss on interpretation of the Eighth Amendment would have upset 
a great deal of litigation, previous decisions, and reform. 

Rhodes v. Chapman (1981) was almost an ideal case for the Court to speak 
to legal interpretation and judicial activity in an area in which it was far from 
the forefront. The case involved what must have been one of the finest and most 
modern maximum-security prisons in the nation, the Southern Ohio Correctional 
Facility (SOCF). Built in the early 1970s, the prison was “unquestionably a top- 
flight, first-class facility” (Rhodes v. Chapman 1981:341). It housed approximately 
2,300 inmates who had access to dayrooms, television, and a library with 25,000 
volumes. Workshops included a laundry, machine shop, shoe factory, sheet metal 
shop, print shop, sign shop, and engine repair shop. Cells were well ventilated and 
furnished. The prison was light and airy. Each cell, designed to hold one inmate, 
measured approximately sixty-three square feet and had a wall of bars through 
which the prisoner could be seen. But when Ohio started to double the inmates 
up, a district court ruled that the practice of “double celling” in SOCF constituted 
cruel and unusual punishment. 
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In reversing that conclusion, the Supreme Court spoke broadly to appropriate con- 
struction of the Eighth Amendment. It noted that “no static ‘test’ can exist by which 
courts determine whether conditions of confinement are cruel and unusual, for the 
Eighth Amendment ‘must draw its meaning from the evolving standards of decency 
that mark the progress of a maturing society” (Rhodes v. Chapman 1981:346). In 
elaborating upon those standards, the Court set forth the following principles: 


Conditions must not involve the wanton and unnecessary infliction of 
pain, nor may they be grossly disproportionate to the severity of the 
crime warranting the imprisonment. ... [T]he denial of medical care 
is cruel and unusual because, in the worst case, it can result in physical 
torture, and even in less serious cases, it can result in pain without any 
penological purpose. ... Conditions of confinement ... [have] consti- 
tuted cruel and unusual punishment because they resulted in unques- 
tioned and serious deprivations of basic human needs. Conditions ... 
may deprive inmates of the minimal civilized measure of life’s neces- 
sities. Such conditions could be cruel and unusual under the contem- 
porary standard of decency. ... But conditions that cannot be said to 
be cruel and unusual under contemporary standards are not uncon- 
stitutional. To the extent that such conditions are restrictive and even 
harsh, they are part of the penalty that criminal offenders pay for their 
offenses against society (Rhodes v. Chapman 1981:347). 


In assessing claims that conditions of confinement are cruel and unusual, courts 
must bear in mind that their inquiries “spring from constitutional requirements 
and that judicial answers to them must reflect that fact rather than a court’s idea of 
how best to operate a detention facility” (Rhodes v. Chapman 1981:351). The Court 
went on to note that the intractable problems in America’s prisons are not “readily 
susceptible of resolution by judicial decree” and that the courts are not particularly 
well equipped to deal with questions of prison administration and reform (Rhodes 
v. Chapman 1981:351, note 16; quoting from Procunier v. Martinez 1974). 

In sum, the Court broadly embraced the already well-established conclusion 
that the Eighth Amendment applies to conditions of confinement, while calling 
upon the judiciary to exercise considerable caution in defining practices as cruel 
and unusual punishment. The cautionary note appears to have been of limited 
effect. Writing in 1990, Malcom Feeley and Roger Hanson noted that “by now 
virtually every facet of institutional life has been constitutionalized in ways that 
directly affect prisons and jails in all fifty states” (Feeley and Hanson 1990:13). 
Indeed, by 1988—seven years after Rhodes—‘“there were major court orders in pris- 
ons and jails in forty states” (Feeley and Hanson 1990:13). 

A wide array of prison conditions has been challenged as transgressing the 
Eighth Amendment. Federal courts in different circuits frequently reach disparate 
conclusions regarding precisely what constitutes cruel and unusual punishment. 
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Consequently, the case law varies among the circuits and a complete analysis 
would be voluminous. However, a brief review serves to indicate the range of con- 
cerns that have emerged. Prison officials cannot be deliberately indifferent to the 
dangers inmates pose to one another (Farmer v. Brennan 1994). Violence is one 
such danger, with rape being common and death and dismemberment a possibil- 
ity (Cortes-Quinones v. Jiminez-Nettleship 1988). In Helling v. McKinney (1993:36), 
the Supreme Court ruled that a prisoner could attempt to prove that long-term 
exposure to environmental tobacco smoke is likely to cause serious harm and that 
“society considers the risk ... to be so grave that it violates contemporary stan- 
dards of decency to expose anyone [sic] unwilling to such a risk.” Prisoners with 
documented respiratory problems have already prevailed in such suits (Beeson v. 
Johnson 1990). Exposure to inmates who are HIV positive, which may be roughly 
1 in 5 in some jurisdictions, has also been challenged (Koehler 1994:32). The com- 
plaining inmate need not show “serious current symptoms” because “the Eighth 
Amendment protects against future harm” (Helling v. McKinney 1993:33). In gen- 
eral, however, it appears that a prisoner must show that an HIV-positive inmate 
poses a direct and substantial risk to him (Cameron v. Metcuz 1989). Simple expo- 
sure does not violate the Eighth Amendment (Deutsch v. Federal Bureau of Prisons 
1990). Nevertheless, HIV-positive prisoners may be segregated (Harris v. Thigpen 
1990). Inmates can be involuntarily medicated if such treatment passes the test 
of being “reasonably related to legitimate penological interests” (Washington v. 
Harper 1990:223). 

These and other Eighth Amendment rights are real, but they can be difficult to 
enforce. In Wilson v. Seiter (1991:300), the Supreme Court held that punishment 
requires a state of mind: “the Eighth Amendment ... bans only cruel and unusual 
punishment [sic]. If the pain inflicted is not formally meted out as punishment [sic] 
by the statute or the sentencing judge, some mental element must be attributed to 
the inflicting officer before it can qualify.” Specifically, prison administrators must 
have “a culpable state of mind” in order for their actions to constitute punishment 
under the Eighth Amendment (Wilson v. Seiter 1991:296). Defining “culpability” 
in this context has a substantial bearing on the scope of the Eighth Amendment 
in practice and on prison administrators’ flexibility. The case law has defined the 
punitive state of mind in the context of liability. 


7.5.2.1 Prison Administrators’ Personal Liability 
under the Eighth Amendment 


In a vast array of situations, public employees can be held personally liable in civil 
suits for money damages for violations of individuals’ constitutional rights. (See 
Chapter 8 for a full discussion.) Official liability is viewed by the courts as creating 
an incentive for public employees to have reasonable knowledge of the constitutional 
rights of those upon whom they act; establishing a deterrent against infringement 
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of such rights; and providing a means by which injured parties can receive compen- 
satory and punitive damages. Once the Eighth Amendment was clearly applied to 
conditions of confinement, guards and prison administrators could potentially be 
found liable for cruel and unusual punitive treatment of individual inmates. Two 
conditions must be met to trigger personal liability. 

First, the alleged deprivation must be “sufficiently serious”; that is, “a prison 
official’s act or omission must result in the denial of ‘the minimal civilized measure 
of life’s necessities” (Farmer v. Brennan 1994:834). Where the suit is based on fail- 
ure to prevent injury, the prisoner must show that the conditions of incarceration 
pose “a substantial risk of serious harm” (Farmer v. Brennan 1994:834). Second, as 
noted above, because “only the unnecessary and wanton infliction of pain impli- 
cates the Eighth Amendment,” “[t]o violate the Cruel and Unusual Punishments 
Clause, a prison official must have a ‘sufficiently culpable state of mind” (Farmer 
v. Brennan 1994:834). 

Both of these conditions raise definitional problems for prison administrators, 
inmates, and judges. Precisely how much pain, injury, or deprivation is necessary 
to meet the threshold of being “sufficiently serious” is inherently ambiguous. There 
is a long, slippery slope from minor shoves or pokes with a guard’s club to shoot- 
ings and serious physical beatings (see Hudson v. McMillan 1992). The outer limits 
of what is and is not permissible are clear, but much of the middle is necessarily 
defined through litigation, legislation, and/or correctional institutions themselves. 
Different courts considering similar facts reach differing legal conclusions, making 
it difficult for administrators to know whether their routine practices are immune 
from liability. Until the Supreme Court rules on specific fact patterns, the law will 
probably vary among federal judicial circuits. Determining whose state of mind is 
sufficiently culpable to trigger liability presents a much more complicated problem 
for inmates and trial courts. 

In cases alleging the application of excessive physical force, inmates must prove 
that the prison administrators acted “maliciously and sadistically for the very pur- 
pose of causing harm” or with “a knowing willingness that [harm] [sic] occur” 
(Farmer v. Brennan 1994:836). The existence of such a state of mind is difficult to 
prove, especially when administrators act “in haste, under pressure, and ... without 
the luxury of a second chance” (Farmer v. Brennan 1994:835). Where prison condi- 
tions are at issue, a subjective deliberate indifference test is used. 

The meaning of deliberate indifference was most comprehensively discussed 
by the Supreme Court in Farmer v. Brennan (1994). The case was brought by a 
transsexual prisoner, who had received silicone breast implants and had undergone 
estrogen therapy and unsuccessful testicle removal surgery. His feminine char- 
acteristics notwithstanding, he was placed in the general population of a federal 
penitentiary, where he was soon beaten and raped. He claimed that his Eighth 
Amendment rights were violated by the prison administrators who were deliber- 
ately indifferent to his safety. He sought compensatory and punitive damages, as 
well as an injunction against any further confinement. The Supreme Court did not 
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rule on the merits, but rather sought to clarify the subjective deliberate indifference 
standard. According to its decision, “a prison official cannot be found liable under 
the Eighth Amendment for denying an inmate humane conditions of confinement 
unless the official knows of and disregards an excessive risk to inmate health or 
safety; the official must both be aware of the facts from which the inference could 
be drawn that a substantial risk of serious harm exists, and he must also draw the 
inference” (Farmer v. Brennan 1994:837). Put positively, “a prison official may be 
held liable under the Eighth Amendment for denying humane conditions of con- 
finement only if he knows that inmates face a substantial risk of serious harm and 
disregards that risk by failing to take reasonable measures to abate it” (Farmer v. 
Brennan 1994:847). In such cases, the inmate does not have to show that the official 
believed that harm would occur, just that the official “acted or failed to act despite 
his [or her] knowledge of a substantial risk of serious harm” (Farmer v. Brennan 
1994:1981). “[A]n official’s failure to alleviate a significant risk that he should have 
perceived but did not, while no cause for commendation, cannot ... be condemned 
as the infliction of punishment” (Farmer v. Brennan 1994:838). 

How will a trial court determine whether a prison administrator was subjec- 
tively deliberately indifferent? First, it will have to determine whether a risk of 
harm was so obvious and well documented that the prison official must have been 
aware of it. An inmate may prevail even though the inmate did not specifically 
notify the prison officials about the potential harm. However, because ignorance is 
possible even when not plausible, officials must be given the opportunity to prove 
that they were somehow unaware of the obvious. Next, assuming an official was 
aware of a risk, it is necessary to determine whether the official acted reasonably 
to abate it. The fact that the harm occurred is not dispositive; rather, the trier of 
fact has to determine whether the official’s response to the risk was reasonable. But 
what if the risk is caused by a prison’s inadequate budget and, short of additional 
appropriations, there is nothing much that administrators can do about it? For 
instance, suppose the prison does not have the funds to provide medical care. Here, 
the prisoner would presumably be able to sue for injunctive relief, but not effectively 
obtain compensatory damages from prison administrators individually (see Wilson 
v. Seiter 1991:306, concurring opinion). 

How often the Supreme Court’s construction of personal liability for breaches 
of the Eighth Amendment adequately deters prison administrators from engaging 
in cruel and unusual punishment is an empirical question that cannot be defini- 
tively answered. On the one hand, deliberate indifference will often be very hard 
to prove. Prisoners with few resources face considerable difficulty in bringing such 
suits. Damages may be quite limited even for those who prevail (Smith v. Wade 
1983). On the other hand, Justice Blackmun claimed that although “the Court’s 
analysis is fundamentally misguided,” “it sends a clear message to prison officials 
that their affirmative duty under the Constitution to provide for the safety of 
inmates is not to be taken lightly” (Farmer v. Brennan 1994:852, 854). Predictably, 
the case law on deliberate indifference remains mixed. 
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Federal appeals courts found no deliberate indifference in cases involving 
prisoner claims that they had alerted guards or other personnel to threats by cell- 
mates, including one who was HIV positive and menacing them, and by others 
who were hostile gang members (Riccardo v. Rausch 2004; Nei v. Dooley 2004; 
Verdecia v. Adams 2003). In Purcell ex rel. Estate of Morgan v. Toombs County 
(2005), a court rejected a deliberate indifference claim based on the general 
absence of violence in the correctional facility in which an inmate was ultimately 
beaten and killed. By contrast, appeals courts have allowed prisoner claims to 
go forward in cases in which a guard failed to protect an inmate from an attack 
by other guards; a guard used pepper spray excessively after an inmate asked, 
“What did you say?” to another guard who entered a cell exclaiming, “Niggers 
get naked!”; and when prison personnel knew of a male guard’s sexual assaults 
on female prisoners but did nothing to prevent them (Smith v. Mensinger 2002; 
Lawrence v. Bowersox 2002; Gonzales v. Martinez 2005). These cases suggest that 
the courts may be more likely to let prisoners’ claims go forward when the harm 
is done by prison personnel rather than by other prisoners, but the line may not 
be that bright. 

Three federal statutes enacted since 1995 bear directly on prisoner suits and 
conditions in prisons. The Prison Litigation Reform Act of 1995 has two main 
purposes. First, it seeks to limit the scope of remedial reforms mandated by federal 
courts. The act specifies that “prospective relief in any civil action with respect to 
prison conditions shall extend no further than necessary to correct the violation of 
the Federal right of a particular plaintiff or plaintiffs” (section 802 [a]). This requires 
the relief to be “narrowly drawn,” extending “no further than necessary,” and to be 
“the least intrusive means available to correct the Federal right” (section 802 [a]). 
Second, the act requires prisoners to exhaust their administrative remedies prior 
to bringing cases to court (section 7). Precisely what constitutes exhaustion is not 
always self-evident and has been subject to considerable litigation (Boston 2004). 
Thus far, the Supreme Court has interpreted the requirement broadly, meaning 
that prisoners must comply with agency deadlines, exhaustion includes situations 
in which inmates allege excessive use of force by prison guards, and that exhaustion 
is required in suits for money damages even though administrative remedies do 
not include monetary relief (Woodford v. Ngo 2006; Porter v. Nussle 2002; Booth v. 
Churner 2001). 

The Religious Land Use and Institutionalized Persons Act of 2000 seeks, among 
other objectives, to protect the religious freedom of prisoners and other institu- 
tionalized persons. It requires that institutional rules of general applicability that 
burden free exercise of religion be supported by a compelling governmental interest 
that is promoted in the least restrictive fashion. It applies to institutions that receive 
federal grants or when the burden on religious freedom affects matters subject to 
the Commerce Clause. In Cutter v. Wilkinson (2004), the Supreme Court upheld 
the act against a claim that it unconstitutionally elevated free exercise of religion 
over safety and other penological concerns. 
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The Prison Rape Elimination Act of 2003 is based on congressional findings 
that “at least 13 percent of the inmates in the United States have been sexually 
assaulted in prison” meaning that “200,000 inmates now incarcerated have been 
or will be the victims of prison rape” (section 2 [2]). The act seeks to “establish a 
zero-tolerance standard” for prison rape by calling on all U.S. prison systems to 
make the elimination of rape a “top priority” (section 3). It charges the attorney 
general with gathering statistical and other information, establishing a Review 
Panel on Prison Rape, and making grants to the states for the prevention and 
prosecution of prisoner rape. The act also established a National Prison Rape 
Reduction Commission to study broadly the relationship between prison condi- 
tions and prison rape. Additionally, the act denies future federal grants to accred- 
iting organizations that fail to implement standards for preventing prison rape 
(section 9). 


7.5.2.2 Prisoners’ Additional Constitutional Rights 


Today, prisoners’ constitutional rights extend beyond the Eighth Amendment. 
They also encompass procedural due process and substantive rights and liberties. 
Like the constitutional proscription on cruel and unusual punishment, these rights 
limit prison administrators’ authority and flexibility in dealing with inmates. 


7.5.2.2.1 Procedural Due Process Rights 


Prison administration has been constitutionalized by the application of procedural 
due process to disciplinary proceedings. In Wolff v. McDonnell (1974:555—556), the 
Supreme Court noted that: 


There is no iron curtain drawn between the Constitution and the pris- 
ons of this country. Prisoners have been held to enjoy substantial reli- 
gious freedom under the First and Fourteenth Amendments. ... They 
retain right of access to the courts. ... Prisoners are protected under the 
Equal Protection Clause of the Fourteenth Amendment from invidious 
discrimination based on race. ... Prisoners may also claim the protec- 
tions of the Due Process Clause. They may not be deprived of life, 
liberty, or property without due process of law. 


For several years, procedural due process protections were available to prison- 
ers through two channels: (1) directly under the Constitution’s guarantee of lib- 
erty when inmates “had suffered a ‘grievous loss’ of liberty” (Sandin v. Connor 
1995:480); or (2) when a state statute or other regulation created a protected liberty 
interest in prison conditions such as good time credits or living conditions (see 
Wolff v. McDonnell 1974; Greenholtz v. Nebraska Penal Inmates 1979; Hewitt v. 
Helms 1983; Board of Pardons v. Allen 1987). 
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In Sandin v. Conner (1995), the Supreme Court sought to limit the second 
channel for two reasons. First, it created “disincentives for States to codify prison 
management procedures in the interest of uniform treatment” for fear of creat- 
ing protected liberty interests (Sandin v. Connor 1995:482). Second, reflecting 
the concerns the Court expressed in Rhodes v. Chapman (1981), it “led to the 
involvement of federal courts in the day-to-day management of prisons, often 
squandering judicial resources with little offsetting benefit to anyone” (Sandin 
v. Connor 1995:482). The Court held that the liberty interests afforded constitu- 
tional procedural due process protection are “generally limited to freedom from 
restraint which, while not exceeding the sentence in such an unexpected manner 
as to give rise to protection by the Due Process Clause of its own force ... none- 
theless imposes atypical and significant hardship on the inmate in relation to the 
ordinary incidents of prison life” (Sandin v. Connor 1995:484). 

Following this approach, neither solitary confinement for a limited period as pun- 
ishment nor transfer to a different prison triggers procedural due process protections 
(Sandin v. Connor 1995; Meachum v. Fanno 1976). Clemency proceedings do not 
require procedural due process, whereas parole and pre-parole procedures do (Ohio 
Adult Parole Authority v. Woodard 1998; Young v. Harper 1997). In Wilkinson v. Austin 
(2005), the Supreme Court held that prisoners’ liberty interest in avoiding assignment 
to a supermax facility is sufficient to give rise to procedural due process protections. 

In general, when the Due Process Clause is applicable, prisoners facing discipline 
are entitled to at least twenty-four hours’ “advance written notice of the claimed 
violation and a written statement of the fact-findings as to the evidence relied upon 
and the reasons for the disciplinary action taken” (Wolff v. McDonnell 1974:563). 
Inmates are also entitled to call witnesses and present documentary evidence on 
their behalf when so doing is not “unduly hazardous to institutional safety or cor- 
rectional goals” (Wolff v. McDonnell 1974:566). Confrontation, cross-examination, 
and representation by legal counsel are not required. However, inmates should be 
allowed to obtain assistance from other prisoners or staff when it is unlikely that 
they will be able to prepare their cases effectively due to illiteracy or the complex- 
ity of the issues. Decision makers must be sufficiently impartial to guard against 
arbitrary decision making. Procedural due process also protects inmates’ access to 
the courts, which includes some measure of free communication with attorneys 
or other legal advisors, and possibly an opportunity to use law libraries (Wolff v. 
McDonnell 1974:578-579; see also Lewis v. Casey 1996). 

Because contemporary prisons are rule-bound institutions, the extension of 
procedural due process to discipline can have far-reaching effects on their admin- 
istration. This is clearly true where administrators are genuinely committed to fair- 
ness and the principle of the rule of law. For instance, New Jersey’s Rahway State 
Prison, which was studied by Edward Rhine (1990), developed a very elaborate 
and essentially fair disciplinary system in response to Wolffand a state case, Avant 
v. Clifford (1975). Prisoners received charges of rule infractions, which were sub- 
sequently investigated, and an opportunity for hearings and appeals. During the 
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period Rhine studied, July through September 1979, 23 percent of the hearings 
resulted in findings of not guilty, 4.7 percent were dismissed as repetitive, and the 
prisoners received suspended sentences in 12.5 percent (Rhine 1990:197, Table 7.4). 
Most of the remaining cases resulted in sanctions ranging from reprimands and loss 
of contact visits to administrative segregation, readjustment treatment, or transfer 
to another prison. Rhine’s analysis leaves no doubt that in this case, at least, the 
administration of discipline, which was central to controlling the inmates, was 
thoroughly and reasonably successfully constitutionalized. 


7.5.2.2.2 Civil Rights and Liberties 


Prisoners also retain some constitutional civil rights and liberties. Among these are 
free exercise of religion and the right to marry (O’Lone v. Estate of Shabazz 1987; 
Turner v. Safley 1987). However, such rights are obviously compromised by con- 
finement. Currently, “the proper standard for determining the validity of a prison 
regulation claimed to infringe on an inmate’s constitutional rights is to ask whether 
the regulation is ‘reasonably related to legitimate penological interests” (Washington 
v. Harper 1990:223). Reasonableness in this formulation depends on at least three 
considerations: (1) a rational connection between the regulation and a legitimate 
government interest; (2) the impact of the exercise of a particular right on guards, 
other inmates, and prison resources generally; and (3) the absence of ready alterna- 
tives to the regulations in place (Washington v. Harper 1990:224-225). To date, 
restrictions have been upheld on prisoners’ putative rights to contact and other 
visits, media interviews, refusal of medication, inmate-to-inmate communication, 
uncontrolled reading materials, and, in the context of a prisoners’ union, meetings 
and bulk mailings (Block v. Rutherford 1984; Overton v. Bazzetta 2003; Pell v. 
Procunier 1974; Washington v. Harper 1990; Turner v. Safley 1987; Thornburgh v. 
Abbott 1989; Beard v. Banks 2006; and Jones North Carolina Prisoners’ Union 1977; 
respectively). 

Prisoners have well-established equal protection rights. In Johnson v. California 
(2005), the Supreme Court held that California’s policy of temporarily segregat- 
ing prisoners by race upon their arrival in correctional facilities should be assessed 
according to the usual equal protection requirement that all racial classifications 
must serve a compelling governmental interest in a narrowly tailored fashion. In 
so doing, the Court rejected the application of the weaker reasonableness standard 
described above. 


7.6 Implementation and Impact 


Among the recurring criticisms of judicial involvement in public administration 
is the argument that the courts are ill suited to bring about institutional reforms. 
Critics charge that judges lack expertise in matters of mental health treatment and 
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penology, and consequently, in terms of practice, their rulings are often off the mark. 
‘The judiciary has hardly been oblivious to such criticisms, and court decisions some- 
times express apprehension about attempting to bring about reforms (¢.g., Rhodes 
v. Chapman 1981; Youngberg v. Romeo 1982). Judicial decrees and orders may have 
unintended consequences, and they may be ignored (Horowitz 1977; Rosenberg 
1991). Indeed, “opponents of institutional reform litigation frequently argue that 
court orders not only fail to achieve their goals but undermine existing institu- 
tional authority, thus exacerbating the very problems they seek to solve” (Feeley 
and Hanson 1990:17). It has been widely argued that judicial decisions embracing 
the right to treatment contributed to homelessness by deinstitutionalizing patients, 
and that Eighth Amendment rulings have promoted prisoner-on-prisoner violence 
(La Fond and Durham 1992:46 103; Rosenberg 1991:307; see generally, Dilulio 
1990a). By contrast, some observers argue that, on balance, judicial intervention 
has been positive in achieving better, more humane standards in public total insti- 
tutions (see La Fond and Durham 1992:114; and Dilulio 1990c:317). What gener- 
alizations, if any, can be reached? 


7.6.1 Public Mental Health Administration 


The extent to which judicial decisions regarding the right to treatment contributed 
to deinstitutionalization and thereby homelessness is difficult to gauge. However, 
the courts were clearly not solely responsible for deinstitutionalization, which itself 
is not synonymous with homelessness. The number of mental patients in state hos- 
pitals stood at approximately 550,000 in 1955, and declined thereafter to about 
100,000 by 1990. The decline was greatest in the period from 1965 to 1975— before 
the constitutional right to treatment was fully established or implemented. Several fac- 
tors other than court decisions contributed to this trend: new drug treatments; the 
state and local governments’ ability to shift costs to the federal government by dein- 
stitutionalizing and having the former patients draw on Social Security programs, 
medicare, and medicaid; the dilapidation of facilities; facilities’ general image as 
harsh places that did not cure patients; and a shift in opinion toward favoring 
community-based care, as manifested in the federal Mental Retardation Facilities 
and Community Mental Health Center Construction Act of 1963, for example (La 
Fond and Durham 1992:86—90). The disparity in costs between institutional and 
outpatient treatment was staggering. In 1974, the average annual cost of caring for 
one patient in a public mental health hospital was $11,250, whereas outpatient care 
in New York State was $531 per patient (La Fond and Durham 1992:89). From 
1975 to 1990, the right to treatment may have had a relatively greater impact, but 
other factors remained important in promoting deinstitutionalization. During that 
period, state mental hospitals cut the number of patients sheltered on an average 
night by 54 percent and reduced staffs by 20 percent. The right to treatment proved 
expensive, as Alabama's experience with Wyatt demonstrates, and coupled with the 
unionization of public mental health workers and the maintenance needs of older 


www.urdukutabkhanapk.blogspot.com 


256 ® Public Administration and Law, Third Edition 


facilities, expenditures rose by five percent despite the massive deinstitutionaliza- 
tion (La Fond and Durham 1992:88; Jencks 1994:36). 

Deinstitutionalization in state facilities was not synonymous with lack of treat- 
ment. The growth in private facilities provided an alternative for some patients 
(LaFond and Durham 1992:115—116). Patient populations declined in part because 
the average length of stays in public mental health facilities became shorter as a result 
of better treatments, including drug therapy (La Fond and Durham 1992:144—145). 
Nevertheless, community-based treatment facilities were inadequate and thousands 
of mental patients did not receive appropriate treatment. John La Fond and Mary 
Durham (1994:152-154) contend that “we designed the wrong system,” because 
the chronically mentally ill cannot be treated effectively by short-term, intensive 
counseling. Politically, the movement to community-based care made legislatures 
rather than courts the main forum for promoting change. 

Deinstitutionalization definitely had an impact on homelessness. In Alabama, 
it had an immediate effect as some patients were “dumped” into the surrounding 
community (Yale Law Journal 1975). But again, the story is more complex. Many 
discharged patients went to nursing homes, back to their families, or to board-and- 
care facilities (Jencks 1994:28), but many also ended up on the streets. Christopher 
Jencks (1994:16) estimates that the number of homeless grew from 125,000 in 
1980 to 402,000 in 1987 and 1988 and then declined to 324,000 by 1990. Less 
than 25 percent of the homeless are believed to have spent time in mental hospitals, 
but 33 percent were diagnosed as currently mentally ill in surveys taken between 
1981 and 1988. It is not altogether clear how much of the homelessness among the 
mentally ill in the 1980s was attributable to deinstitutionalization and the fail- 
ure of community-based care alone. Between 1981 and 1983, the Social Security 
Administration responded to pressure from President Ronald Reagan’s administra- 
tion and Congress by cutting 300,000 persons from the Supplementary Security 
Income rolls (Jencks 1994:37). About 100,000 of these individuals, who lost food 
stamps and Medicaid, had mental problems (Jencks 1994:37). Although the cost- 
cutting policy was reversed in mid-1983, many of those dropped may have become 
homeless and remained so. 

In sum, the mentally ill were caught in a double bind. As traditionally admin- 
istered, public mental health facilities were not providing adequate—or some- 
times, any—treatment. Stay, which reached an average length of 9.7 years by 1937, 
was often indeterminate, and conditions were frequently abysmal (La Fond and 
Durham 1992:84—85). State mental health systems could have been improved 
without judicial intervention, but not without expense. By the 1980s, a general tax 
revolt was under way and funds for the mentally ill were not a top priority. Yet lib- 
erals and courts were unwilling to allow the persistence of what they viewed as an 
unconscionable status quo. Even now, it may be true that “without the prospect of 
judicial recourse, there will be insufficient pressure on mental health professionals 
to practice good medicine” (La Fond and Durham 1992:168; Heller v. Doe by Doe 
1993:2654—2655). In the end, many of the mentally ill who previously had been 
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largely abandoned within the confines of public mental health facilities were largely 
abandoned to freedom. With or without rights, they were not receiving appropriate 
treatment and care. In Jencks’s (1994:39) words, 


Almost everyone agrees that what happened to the mentally ill after 1975 
was a disaster. Both liberals and conservatives blame this disaster on their 
opponents, and both are half right. It was the insidious combination of 
liberal policies aimed at increasing personal liberty with conservative pol- 
icies aimed at reducing government spending that led to a catastrophe. 


Although court decisions did lead to improvements in public mental health 
facilities and their administration, the courts alone could not solve the problems of 
the warehoused mentally ill. 


7.6.2 Prisons and Jails 


Until recently, evaluations of the implementation and impact of judicial decisions 
dealing with prison and jail reform varied wildly. Drawing on different case stud- 
ies, analysts came to disparate conclusions. Even examination of a single prison at 
two different times might yield radically different evaluations (see, e.g., Dilulio 
1990a:Chapters 2—4; Rosenberg 1991:306-314.) By now, enough experience and 
evidence has accumulated to sustain several overall generalizations. 

After an extensive review of the literature on prison and jail reform, Malcom 
Feeley and Roger Hanson (1990:16) concluded that judicial decision had substan- 
tial impacts on individual prisons and jails as well as on state penal systems. These 
impacts can be seen on three dimensions: structure, policies, and delivery of ser- 
vices to inmates. 

Structural reforms include changes in administrative organization, leadership 
and morale, and authority. Feeley and Hanson (1990:25—28) find that litigation 
contributed to the professionalization of prison administration. Especially note- 
worthy, professionalization includes the acceptance of constitutional values as a 
central requirement for contemporary prison administration: “there is an emerg- 
ing new specialty in the corrections field, which, according to some proponents 
of the idea, trains and designates officials to perform ‘constitutional audits’ of 
facilities and procedures in order to reduce legal liabilities” (Feeley and Hanson 
1990:26). 

Court decisions have altered the exercise of authority in prisons. Some forms 
of punishment, like torture and unchecked beatings, have been outlawed. Others, 
such as the use of isolation cells, have been circumscribed by the requirements of 
the Eighth Amendment. Disciplinary proceedings often fall within the framework 
of constitutional procedural due process. It is frequently claimed that such changes 
reduce correctional administrators’ ability to control the inmates, which results in 
increased violence by the prisoners against both guards and each other. Feeley and 
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Hanson (1990) find the evidence for this claim to be spotty. Much of it is based on 
the single case of correctional reform in Texas. They contend that the exercise of 
authority in correctional facilities can be both modernized and effective. They note 
that “[a]ny number of changes may disrupt the fragile equilibrium of prison life and 
produce after-shocks” (Feeley and Hanson 1990:19). For instance, greater militancy 
among minorities and reductions in staffing can also make violence more likely. In 
interviews with California corrections officials, they found “no widespread belief 
that there is a strong connection between court orders and inmate violence” (Feeley 
and Hanson 1990:19). Although a single case study, Rhine’s (1990) analysis of the 
Rahway State Prison strongly suggests that there is no inherent incompatibility 
between extensive constitutionalization of disciplinary systems and the ability of 
prison administrators to tightly control the inmates. 

It is difficult to assess the impact of judicial decisions on incarceration policies 
per se. The courts brought the Constitution to prisons and jails, but they have not 
mandated a set of correctional policies that must be followed. Prison administrators 
even retain considerable flexibility in building due process into disciplinary proce- 
dures. Some are genuinely committed to fairness (Rhine 1990), whereas others prob- 
ably just go through the minimal formal steps. Feeley and Hanson (1990:29-32) 
conclude that judicial intervention in specific prisons has been largely managerial, 
that is, concerned with staffing, floor space per prisoner, and other housekeeping 
arrangements. The line between management and architecture on the one side, 
and policy on the other, is not always bright. In terms of general policy outcomes, 
judicial decisions appear to have encouraged greater state spending on corrections 
and to have “put an end to the plantation model of prisons” used in the South 
(Feeley and Hanson 1990:31). Prison administrators appear to be more sensitive to 
inmates’ equal protection rights than in the past (Morrison 1995:A1ff). 

Service delivery is the bottom line of judicial involvement in prison reform: 
“Court orders are expected to alter the conditions of confinement, reduce crowd- 
ing, expand access to recreation, provide better medical service, provide more nour- 
ishing and appetizing meals, and the like” (Feeley and Hanson 1990:32). There 
remains a surprising lack of systematic information regarding the overall effect of 
judicial decisions in this regard. In part this is because prisons have been a mov- 
ing target. During the 1980s, the number of inmates nationwide nearly doubled; 
by the 1990s, HIV and a strain of drug-resistant tuberculosis posed serious new 
health problems (Koehler 1994). Today, overcrowding, elderly prisoners, medical 
care, and privatization are among the chief factors defining prison administration. 
Service delivery can be broken into two questions: (1) are judicial decrees imple- 
mented? and (2) if so, what is the impact on the inmates? 

Implementation was found to be more successful when (1) there was legislative 
and other political support for the mandated reforms; (2) administrators did not 
resist judicial intervention; (3) judges were appropriately either flexible or unbending 
in requiring reforms; (4) courts retained jurisdiction to monitor implementation; (5) 
court-appointed overseers (special masters) were used to promote compliance; (6) 
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administrators and local governments had sufficient authority to make the changes 
ordered; and (7) practical constraints, such as prison architecture, inability to hire 
and retain competent staff, and inadequate funds, were limited. Many view special 
masters, who represent the court, as the key to reasonably successful reform, but 
Feeley and Hanson (1990:35—40) conclude that their performance is idiosyncratic 
and not systematically understood. 

The impact of judicial decrees on typical inmates is not wholly clear. For 
instance, more medical staff may not mean better health care or treatment; newer 
facilities can be better in most respects but, because of crowding, prisoners may have 
very little space to themselves as in Rhodes v. Chapman, (1981). However, Dilulio 
(1990c:316-317) is undoubtedly correct that “[o]verall ... the impact of judicial 
intervention ... has been positive. Generally, levels of safety, services, and basic 
life amenities have improved where judges have intervened.” Nevertheless, serious 
problems remain and few are satisfied with contemporary penology. Punishment is 
less harsh in terms of the conditions in confinement and the retention of some con- 
stitutional rights. However, prison costs are very substantial, the extent to which 
the threat of incarceration acts as a deterrent to crime is not known, sentences 
can be longer, rehabilitation remains elusive, and serious threats to prisoners’ and 
guards’ health are perhaps greater than ever. 

Finally, there is inadequate systematic evaluation of how privatization, which 
is not part of judicially mandated reforms, affects incarceration policies and prison 
and jail systems. In the short run at least, privatization is widely believed to reduce 
government expenses. This is often thought to be due to more flexible and less 
expensive personnel policies (see Richardson v. McKnight 1997). Private prisons 
and jails are “state actors,” subject to Eighth Amendment and other constitutional 
constraints when dealing with their inmates, but to date, not with their employees. 
(State action doctrine is discussed in Chapter 8.) As analyzed in Chapter 6, gov- 
ernment employees have a wide array of constitutional rights within their employ- 
ment relationship that do not apply directly in the private sector. “Creaming,” by 
which private facilities avoid taking elderly, ill, and violent prisoners, may also 
reduce their costs. Privatization does not seem to be the answer to providing ade- 
quate health care to inmates (von Zielbaur 2005). However, it may be better at 
delivering substance abuse and psychological treatment. Perhaps the safest conclu- 
sion is that privatization is part of the answer to more cost-effective incarceration, 
not the answer. 


7.7 Conclusion: Consequences for 
Public Administrators 


Since the early 1970s, the administration of public mental health facilities, prisons, 
and jails has been thoroughly constitutionalized. The consequences for the public 
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administrators who manage these institutions and provide services to their inmates 
have been enormous. The public administration of total institutions has moved 
from relative simplicity to considerable complexity. 


7.7.1 Integrating Constitutional Values, Law, and 
Day-to-Day Administrative Operations 


Public mental health and corrections administration based on traditional public 
managerial values and techniques is no longer feasible. Control of the inmates is 
still central, but it must now comport with constitutional standards for safety, 
substantive rights, procedural due process, and equal protection. This has espe- 
cially changed prison administration. Once haphazard and based on violence, 
discipline has been made systematic and placed under rule-bound regimes that 
meet or surpass the minimum requirements of procedural due process and disal- 
low the use of excessive force (Rhine 1990; Chilton and Talarico 1990). Today’s 
cost-effective administration encompasses much more than housing inmates for 
the least money per day. Public administrators in total institutions do not have 
to be lawyers, but, like other public employees, they must be cognizant of the 
constitutional rights of those upon whom they act. Integrating constitutional 
values and requirements into standard operating procedures is often complicated 
and difficult because over the past century, American public administration has 
been defined primarily as a field of management rather than one of governance. 
The organizational cultures of total institutions were particularly impervious 
to constitutional values because of their tendency to dehumanize the inmates. 
Nevertheless, prompted by judicial intervention, they have, in fact, changed (La 
Fond and Durham 1992; Dilulio 1990a). 


7.7.2 From Few Actors to Many 


The days when the superintendents of public mental health facilities and prison 
wardens operated with great independence seem long gone. Today, judges, legisla- 
tors, administrative agencies such as the U.S. Department of Justice, professional 
associations, advocacy groups, inmates’ attorneys, employee unions, local govern- 
ments, and neighborhood groups are all involved in mental health and incarcera- 
tion policy. Daniel Feldman’s (1993) analysis shows that New York State’s penal 
system has been heavily influenced by pork barrel politics aimed at strengthening 
local economies. The Civil Rights of Institutionalized Persons Act of 1980 autho- 
rizes the U.S. attorney general to set standards for state facilities and to sue on 
behalf of inmates when their constitutional rights are egregiously or flagrantly vio- 
lated. The American Correctional Association, a private group, “has been aggressive 
in developing and implementing a system of accreditation of state prisons” (Feeley 
and Hanson 1990:27). The American Bar Association, the American Medical 


www.urdukutabkhanapk.blogspot.com 


The Individual as Inmate in Administrative Institutions ™ 261 


Association, and the American Association of Architects have also established stan- 
dards for correctional institutions. The American Psychiatric Association has been 
prominent in mental health policy. 

The multiplicity of actors in mental health and incarceration policy puts new 
demands on those who manage public total institutions. The heads of state mental 
health and prison systems still report to governors and legislative committees, but 
the governors and legislators now hear from a much wider variety of interests in these 
areas than previously. Being engulfed in policy networks, administrators have to pay 
much more attention to interest groups and professional standards. They also must 
be responsive to judges and to the potential involvement of the U.S. Department 
of Justice in their affairs. The growth in state and local public sector collective bar- 
gaining during the 1960s and 1970s continues to require public mental health and 
prison administrators to negotiate labor contracts with organized employees and 
has modified traditional personnel practices, including the exercise of authority and 
discipline in the workplace (see generally, Shafritz et al. 1992:319—405). 

The new embeddedness of public mental health and prison administrators in 
broad policy networks promotes professionalization (Feeley and Hanson 1990), 
places a greater premium on leadership (Cripe 1990), and probably requires greater 
political skills as well. In addition to these new responsibilities, basic, cost-effective 
management skills remain critical. 


7.7.3 Budget Pressures 


Increases in the nation’s prison population, the costs of housing inmates, and 
the expense of upgrading facilities has led to steep increases in state budgets for 
incarceration. Although Americans seem willing to pay for corrections more than 
for other public purposes, such as higher education (see Gottfredson 1994:1— 
3), incarceration costs come under considerable legislative and public scrutiny. 
Overall costs can be contained by policy changes that rely on alternatives to 
incapacitation, such as treatment for substance abuse, and by avoiding rigid 
“three strikes and life” laws (Feldman 1993; Gottfredson 1994). Some costs can 
be recouped by forcing those convicted of crimes to pay higher fines and by 
charging inmates for their stays in prison. Pressures for cost cutting also pro- 
mote experimentation with managerial approaches such as privatization. Public 
administrators are often expected to contract out for goods and services that 
cannot be produced as cheaply in-house. Organizations may become flatter as 
they are reengineered to involve a higher proportion of their employees directly 
in frontline service provision. Whatever techniques are tried, however, there is 
no doubt that prison administrators will be expected to be forward-looking and 
innovative in the effort to hold expenditures down. 

The complexities that administrators of public mental health facilities and 
prisons now face are likely to endure. The debate over the relative merits of 
judicial intervention in public mental health and correction policies has lost its 
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practical force. The Supreme Court tried to place some limits on the lower federal 
courts in Youngberg v. Romeo (1982) and Rhodes v. Chapman (1981). Nevertheless, 
prison and jail reform continued to move ahead. Congress responded with the 
Prison Litigation Reform Act of 1995. However, judges are still capable of playing 
a major role in prison reform as in California today (Moore 2009). A great deal of 
the action has clearly moved beyond courts, though. Today, legislatures, profes- 
sional associations, and prison administrators are key players in prison reform, as 
the Prison Rape Elimination Act suggests. In retrospect, the courts’ achievement 
was to place the plight of inmates on the nation’s political agenda, to require 
that conditions and practices be brought up to more humane standards, and, less 
directly, to promote greater administrative professionalization of public mental 
health and correctional institutions. In 1972 a federal district court ordered that 
“the management and operation of the prison shall be improved immediately” 
(Hamilton v. Landrieu 1972:550). It took longer, but otherwise the order turned 
out to be epigrammatic of judicial engagement of public mental health and cor- 
rectional administration. 
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Chapter 8 


The Individual as 
Antagonist of the 
Administrative State 








The capstone of the current judicial response to the rise of the administrative state 
is the expansion of individuals’ avenues for challenging public agencies and public 
administrators through litigation. This development follows logically, and more or 
less chronologically, from the development of new rights for individuals in other 
forms of interaction with the administrative state. Once the judiciary established 
new rights and expanded old ones for clients and customers, those involved in 
street-level encounters, public employees, and prisoners and public mental health 
patients, the establishment of some means of enabling individuals to vindicate their 
rights became paramount. Otherwise, the judiciary’s effort to make public admin- 
istration more compatible with constitutional values could be frustrated by admin- 
istrative resistance to change. 

To be successful, any comprehensive judicial effort to create enforcement 
mechanisms would have to meet at least five conditions. First, enforcement would 
have to be under judicial direction. This requirement was dictated by the fact that 
the individual’s expanded rights vis-a-vis public agencies were created as part of a 
general judicial effort to constitutionalize public administrative practices. In order 
to control the further development of constitutionalization and to maintain the 
ability to condition it according to judicial values, the judiciary had to remain 
in a position to supervise enforcement. Second, enforcement had to be such that 
individuals were in a position to initiate the process of vindicating breaches of their 
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rights. Reliance upon agencies for enforcement presented obvious shortcomings 
and would not readily make public administration responsive to constitutional val- 
ues in tension with administrative practices. Third, enforcement mechanisms had 
to offer the individual sufficient promise of reward. If victorious, the antagonist had 
to be made whole in some sense. Fourth, as in the case of other enforcement mecha- 
nisms, the approach adopted had to have a deterrent value in serving to diminish 
the likelihood of future violations of individual rights. 

Finally, any such mechanism had to strike a balance between the need to pro- 
tect individual rights and the ability of agencies to function. Mechanisms that 
enabled antagonists to harass public administrators with frivolous lawsuits and 
threats thereof would probably prove detrimental to cost-effective administration 
and, ultimately, unworkable. Although at first glance it may appear that meeting 
all these conditions simultaneously would be complicated, in fact, the judiciary was 
able to do so in a relatively straightforward fashion. 


8.1 The Antagonist of the Administrative State 


The rise of the administrative state, with its broad scope of administrative activ- 
ity and responsibility, creates a new power center in government. Public agen- 
cies become deeply involved in policymaking through extensive rulemaking and 
adjudication, aggregate street-level interactions, discretionary implementation and 
enforcement, providing expert advice to elected officials and their appointees, and 
other means. There are several dimensions to folding administrative power and 
authority into the U.S. constitutional system of checks and balances. Elected offi- 
cials control agencies’ missions, powers and means of exercising them, budgets, 
organizational designs, human resources management systems, staffing levels, pro- 
cedures, transparency, and much more. Political appointees to the agencies provide 
them with policy direction. The public and interest groups can participate in rule- 
making, open meetings, and, to a lesser extent, in advisory processes governed by 
the Federal Advisory Committee Act (1972). Direct citizen participation is possible 
through community action agencies, citizen boards, and similar local-level organi- 
zations. Many agency decisions negatively affecting specific individuals are appeal- 
able within their administrative structures, or can be brought to the attention of 
ombudsmen and -women for resolution and to legislators for potential adjustment 
through case work. Myriad accountability mechanisms, including freedom of 
information, sweeping reporting requirements, and legislative oversight, also serve 
as checks on administrative power. 

Litigation is another way of checking public agencies and administrators and 
making sure they operate within the framework of constitutional government. The 
potential advantages of litigation as a channel for antagonists to contest administra- 
tive actions are substantial. Litigation can tap the traditional role of the courts as 
agents for influencing the nation’s political agenda. One court decision such as Holt 


www.urdukutabkhanapk.blogspot.com 


The Individual as Antagonist of the Administrative State m 269 


v. Sarver (1970) or Wyatt v. Stickney (1971; see Chapter 7) can have a nationwide 
political impact that promotes widespread reform, additional reform-oriented liti- 
gation, and in some cases, supportive legislation (e.g., the Prison Rape Elimination 
Act of 2003; see Chapter 7). Although the courts are passive in the sense that their 
decisions and powers depend upon the content and structure of the cases brought 
before them, litigation is an ideal channel for antagonists of the administrative state 
because it does not require the formation of groups or mobilization of the public. 
Litigation resulting in fundamental changes in constitutional interpretations can 
be brought by a single individual—sometimes one without substantial resources 
as in the famous case of Gideon v. Wainwright (1963), guaranteeing indigents legal 
representation in criminal trials (Lewis 1964). In addition, where litigation is used 
to oppose administrative activity, both the plaintiff and the defendant can share a 
rough degree of equality before a neutral decision maker in the forum in which the 
contest is held. 

There is also a broader and more fundamental advantage to litigation as a 
means of challenging administrative practice. As has been emphasized through- 
out this book, constitutional values and administrative values are often incom- 
patible. In general, the Constitution supports contractarian values that promote 
individuality and protect the individual’s rights and dignity. Utilitarian and 
instrumental orthodox administrative values, by contrast, tend to reject treat- 
ing individuals as unique and often emphasize dehumanization or impersonality 
in a quest for desirable benefit-cost and cost-effective ratios. To the extent that 
this conflict defines the tension between constitutional democracy and the U.S. 
administrative state, litigation offers an excellent opportunity for the elucida- 
tion and assertion of constitutional values. Of all public officials, it is the federal 
judiciary that is most likely to be imbued with constitutional values and inclined 
to favor them over administrative and legislative perspectives. This is not simply 
a result of judges’ training, it stems directly from their role in American govern- 
ment. For it is the courts’ task to define and redefine the Constitution and to 
apply and reapply it to ever-changing political, social, and economic conditions. 
Their historic role, dating from Marbury v. Madison (1803), in the separation 
of powers is to say what the Constitution and the laws are. As guardians of the 
Constitution, therefore, they are also keepers of its underlying, though evolv- 
ing, values. If these are to constrain the administrative state and make public 
administration more compatible with constitutional principles, the courts must 
play a substantial role in making public policy as it affects interaction between 
individuals and public agencies. Litigation not only affords a means by which 
this can be accomplished, but it also allows the judiciary to exercise some degree 
of control over the pace of change. Once a case comes before the courts, it can 
be decided in a relatively broad or narrow fashion. Judicially mandated reforms 
can be required immediately or implemented over a number of years. This is true 
even where the specific case at hand signals major changes in American life. For 
instance, in Brown v. Board of Education of Topeka (1955), the Supreme Court 
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ordered public school desegregation with “all deliberate speed.” Racial desegrega- 
tion was required, but the pace of change was left unfixed. In other situations, 
such as prison and public mental health reform, the judiciary may require its 
mandated changes to be implemented on a far more rapid basis. 

A related advantage of litigation is that courts are far less restrained by bud- 
gets than are the other branches of government. Where constitutional rights are at 
stake, the courts treat the cost of affording individuals the requisite protections as a 
secondary concern. In their view, generally, lack of funds is no excuse for a state or 
federal agency to violate constitutional rights. Unlike legislatures, the federal courts 
will not directly face the wrath of the electorate should their decisions require the 
raising of taxes or the shifting of budgetary priorities from more popular to less 
popular programs. Consequently, they are freer to speak on behalf of the rights of 
disadvantaged and even widely despised groups, such as prisoners. For the most 
part, the judiciary does not place the primary emphasis on the interests of admin- 
istrative economy, efficiency, and convenience where these impinge on individu- 
als’ constitutional rights. Effective administrative performance is not generally the 
judiciary’s chief concern or major problem. Even though litigation can be tortuous 
and expensive, antagonists of the administrative state, whose constitutional and 
legal rights are at risk, often, perhaps generally, have a greater chance of prevailing 
before the courts than before other branches of government. Yet the courts have not 
always been highly favorable to such litigation. 


8.2 The Antagonist in Court: Traditional Approaches 


After the onset of the period of judicial acquiescence toward the administrative 
state in the late 1930s, the courts were unsupportive of the claims of antagonists; 
they strongly favored the interests of public agencies. There were several ways that 
this pattern was established and maintained. First, the doctrine of privilege had a 
devastating impact upon the ordinary constitutional rights of citizens of the admin- 
istrative state. Not having a right to the largess they claimed, they had few, if any, 
rights concerning its distribution or allocation (see Chapter 4). Second, meeting 
the requirements for standing to sue created a substantial barrier to individual suits 
against bureaucratic agencies. Third, even where a suit was entertained, the courts 
were likely to be highly deferential to the expertise of administrators and agencies. 
They generally limited the scope of review to a consideration of whether proper 
procedures were followed by the administrative decision makers. Only infrequently 
did the courts evaluate the substance of those decisions. Hence, judicial review 
of public administration tended to be very narrow. A classic example of this ten- 
dency occurred in Kletschka v. Driver (1969), in which a federal court found a 


number of reasons to avoid a review of the substance of a decision by the Veterans 
Administration (V.A.). 
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It would not be feasible for the courts to review decisions by the V.A. 
awarding or refusing to award research grants. Each such decision ... 
requires considerable expertise in the scientific, medical, and tech- 
nical aspects of each application. A reviewing court would have to 
master considerable technical data before it could even attempt to 
determine whether one application ... was so superior to the others 
that its rejection by the V.A. was an abuse of discretion. Furthermore, 
even if these technical aspects were mastered it would be difficult for 
the court to review the judgments of relative personal competence 
which necessarily play a role in the agency determination (Kletschka 


v. Driver 1969:443). 


Eventually, however, as the judiciary entered the period of constitutionaliza- 
tion and partnership beginning in the 1950s, this approach underwent drastic 
reversal. New channels for antagonists to sue agencies were created and old ones 
were expanded. Easier access to redress in court enabled individuals to assert and 
protect their rights in street-level encounters and as clients, customers, public 
employees, and captives in the administrative state, and allowed the judiciary 
to oversee the enforcement of these rights on a continuing basis. The three areas 
of greatest importance in this regard are the expansion of public administra- 
tors liability for violations of constitutional rights, the easing of requirements of 
standing to challenge the administrative state in court, and the advent of reme- 
dial law. 


8.3 Public Administrators’ Liability and Immunity 


How can the judiciary force public administrators to place greater priority on 
constitutional values and to protect the constitutional rights of the individuals 
upon whom their actions directly bear? How can public administrators be made 
to reduce their commitment to the all-encompassing values of administrative 
efficiency, economy, and effectiveness when these concerns lead to infringements 
upon individual rights and liberties? These are essential questions posed by the 
judicial effort to constitutionalize public administration. During the past thirty- 
five years, the courts were, for the most part, able to resolve them in a forceful 
and practical manner by drastically expanding the liability of public administra- 
tors for their unconstitutional and/or illegal actions within the framework of 
their jobs. Paradoxically, the effort to use litigation to make public administrators 
personally responsible for the exercise of their authority began a century earlier, 
but was largely frustrated by the judiciary until constitutionalization was well 
under way. 
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8.3.1 The Civil Rights Act of 1871 


The Civil Rights Act of 1871 sought to enable private citizens to hold public offi- 
cials accountable through litigation in the federal courts. Subsequently codified as 
42 U.S. Code, section 1983, it provides in part that 


[elvery person who, under color of any statute, ordinance, regulation, 
custom, usage, of any State or Territory or the District of Columbia, 
subjects, or causes to be subjected, any citizen of the United States or any 
other person within the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the Constitution and laws, 
shall be liable to the party injured in an action at law, suit in equity, or 
other proper proceedings for redress. For the purposes of this section, 
any Act of Congress applicable exclusively to the District of Columbia 
shall be considered to be a statute of the District of Columbia. 


Its original purpose was straightforward—to protect the emancipated population 
in the South—but its ramifications have been substantially more far-reaching. 

The post—Civil War period witnessed a fundamental change in the structure of 
American federalism. Prior to the adoption of the post—Civil War constitutional 
amendments and civil rights statutes, the federal government played a very limited 
role in protecting individuals from state and local governmental actions. For the 
most part, the Constitution and narrow interpretations of its Commerce Clause 
limited the federal government’s ability to act upon individuals, while enabling the 
states to remain free of federally imposed constraints on their police powers. The 
Bill of Rights was applicable to the federal government, but not the states, which 
were limited by their own constitutions. The Thirteenth (1865), Fourteenth (1868), 
and Fifteenth (1870) Amendments to the Constitution altered this substantially. 
The Thirteenth prohibits slavery and involuntary servitude. The Fourteenth accom- 
plishes a number of ends, including requiring the states to provide equal protec- 
tion of the laws and forbidding them from depriving any person of life, liberty, 
or property without due process of law. The Fifteenth provides that “the right of 
citizens of the United States to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or previous condition of servitude.” 
Each of these amendments further provides that “Congress shall have the power to 
enforce” their provisions through “appropriate legislation.” For the first time in the 
nation’s constitutional history, the national government was specifically authorized 
to regulate voting practices within the states and to ensure that the states did not 
abridge the equal protection or life, liberty, or property rights of individuals within 
their jurisdictions. But how was the federal government actually to enforce these 
provisions effectively to protect individuals from state governments? 

Initially, during the period of Reconstruction (generally dated from 1865 to 
1877), the federal government relied on military control of ten Confederate states. 
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This was highly divisive and intrusive, though perhaps generally as effective as could 
be expected in protecting the civil rights of the emancipated population in particu- 
lar. Once Reconstruction ended, federal protection of individuals’ constitutional 
rights became highly problematic. The federal government lacked sufficient civilian 
administrative capacity to enforce federal laws and guarantee constitutional rights 
directly. Relying on state courts would not work because southern judges were 
likely to have an expansive view of state powers relative to the putative constraints 
imposed by federal statutes and the Constitution. State and local police forces in 
the South were also unlikely candidates for defending federal constitutional rights, 
and some law enforcement personnel were undoubtedly aligned with organizations, 
such as the Ku Klux Klan, that used violence to prevent the economic, political, 
and social advancement of African Americans. 

Once these approaches were discarded, reliance upon the federal courts was 
almost inevitable. Federal judges were viewed as relatively neutral in contests 
between states and their citizens. As agents of the federal government they also 
seemed well suited to protect federally guaranteed rights. Such an approach offered 
flexibility in terms of fashioning redress for aggrieved citizens and enabled the indi- 
vidual claiming injury to initiate the proceedings. Yet almost immediately after its 
passage, the breadth and importance of the Civil Rights Act of 1871, also known as 
the Ku Klux Klan Act, was reduced by a number of federal court decisions. 

Despite the intentions of Congress, federal judges were reluctant to alter the 
balance of federalism by making the national government and the federal courts 
protectors of individual rights from state encroachment. The reasons for their 
unwillingness to embrace change are uncertain, but the net result was to construe 
the terms of the Civil Rights Act of 1871 very narrowly—so narrowly, in fact, that 
until the 1970s it was almost moribund. 

One of the most devastating decisions in terms of protecting individuals from 
state governments was issued in the Slaughterhouse Cases (1873). The Supreme 
Court rejected the contention of butchers in Louisiana that action by the state cre- 
ating a monopoly in slaughtering, which deprived them of their livelihood, violated 
their Fourteenth Amendment rights under the Privileges and Immunities and Due 
Process Clauses. In reviewing the impact of this decision, it has been observed that 
the Court 


... limited the interests protected by the amendment to only those 
rights correlative to the existence of national government, effectively 
excluding almost all civil rights from its purview. Thus, the Fourteenth 
Amendment was interpreted to have no impact on the position of 
the states in safeguarding fundamental rights (Harvard Law Review 
1977:1157-1158). 


The decision’s debilitating effect on individuals’ rights vis-a-vis state govern- 
ments was especially evident in the Court’s listing of the privileges and immunities 
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of national citizenship that were protected by the Fourteenth Amendment. Among 
these were the right to come to the seat of government for political or business 
activity with it; free access to national seaports, subtreasuries, land offices, and 
courts; protection by the national government in international waters or foreign 
jurisdictions; the right to assemble and petition the national government; the 
writ of habeas corpus; the use of navigable waters; and rights derived from fed- 
eral treaties. The Court also indicated that the act protected rights secured by the 
Thirteenth and Fifteenth Amendments as well as Fourteenth Amendment due pro- 
cess and equal protection. With respect to the latter, however, by today’s standards 
due process was so narrowly construed as to afford very little protection, and it 
was widely thought that the Equal Protection Clause permitted extensive legally 
mandated racial segregation. Eventually, in Plessy v. Ferguson (1896), the Supreme 
Court endorsed the “separate but equal” legal treatment of African Americans. In 
practice, of course, the public policy emphasis was on separate, not equal, in public 
schools, prisons, jails, and places of public accommodation, as well as on trains and 
other common carriers. 

The Civil Rights Act was further weakened when its phrase, “under color of any 
statute, ordinance, regulation, custom, usage” came to be interpreted as “pursuant 
to” such regulations rather than “under the guise or pretense” of them. This limited 
the possibilities of recovering damages to situations in which the letter of a state 
regulation was carried out, and in the process an individual’s rights under the fed- 
eral Constitution were violated. 

The historical consequences of the federal courts’ interpretation of the 1871 act 
are clear. 


The effect of such narrow judicial construction of state action and 
“privileges and immunities” on section 1983 was devastating. Despite 
continuing infringements of the civil liberties of the freedmen and 
their descendants, virtually no actions were brought under the stat- 
ute. By the turn of the century, federal protection of these rights had 
declined to the point that the Southern states were able to introduce 
Jim Crow laws, resembling the Black Codes, which imposed patently 
exclusionary “literacy” tests on blacks as a requirement of voting. The 
federal courts, notwithstanding the fact that it was a specific purpose 
of civil rights legislation to secure the vote for freedmen, were reluc- 
tant to intervene even in cases where state officials disenfranchised 
blacks with the obvious approval of the state government, and out- 
rages grimly reminiscent of those perpetrated by the Klan were held to 
be beyond the scope of section 1983. Throughout the period between 
the end of Reconstruction and the Depression, the federal judiciary 
seemed disposed to allow a relatively wide latitude to state police 
power, and to place higher priority on the preservation of a tranquil 
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federalism than on the safeguarding of individual civil rights (Harvard 
Law Review 1977:1161). 


In short, rather than seizing the opportunity to increase its powers and role in 
the government, the federal judiciary refused to respond to the legislative intent of 
the Civil Rights Act of 1871. As a result, the act remained largely dormant until 
the 1970s, when it became a major vehicle for the judiciary’s imposition of constitu- 
tional values upon U.S. public administration. As debilitating as the initial judicial 
interpretation of section 1983 was, even greater limitations were placed upon the 
ability of individuals to recover damages from public officials, despite their valid 
and judicially cognizable claims. 


8.3.2 Absolute Immunity 


This brings us to the issue of public officials’ immunity itself. Although section 
1983 reads that “every person” “acting under color of” state authority who abridges 
another’s federal constitutional or statutory rights “shall be liable” to that person, 
the federal courts held that many public officials were covered by absolute immu- 
nity from civil suits for money damages. Such immunity is from suit itself, not 
just from liability for damages. It has its origins in common law, but was more or 
less given constitutional stature in Spalding v. Vilas (1896), which was not a sec- 
tion 1983 suit but provided a judicial rationale for public administrators’ absolute 
immunity. The case involved U.S. Postmaster General Vilas, who had sent a com- 
munication to several postmasters that were represented by Spalding in a salary 
matter. It allegedly placed Spalding “before the country as a common swindler,” 
and brought “him into public scandal, infamy, and disgrace ... and injure[d] his 
business. ...” The communication also made it clear that Spalding’s clients were 
under no legal obligation to pay him. Spalding sought damages in court. In its 
decision, the Supreme Court recognized the principle that 


[ijn exercising the functions of his office, the head of an Executive 
Department, keeping within the limits of his authority, should not be 
under an apprehension that the motives that control this official conduct 
may, at any time, become the subject of inquiry in a civil suit for dam- 
ages. It would seriously cripple the proper and effective administration 
of public affairs as entrusted to the executive branch of the government, 
if he were subjected to any such restraint (Spalding v. Vilas 1896:498). 


Consequently, federal department heads were provided with an absolute immunity 
from civil suits arising out of their actions connected with their official functions, 
regardless of whether they had acted in good faith. 

Spalding severely limited public administrators’ liability to the individuals upon 
whom they acted. The decision did not strike a balance between the needs of public 
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administrators for flexibility and authority to do their jobs and those of the public 
for protection against administrative infringement of their constitutional and legal 
rights; rather, it provided public administrators with a great deal of protection and 
the public with almost none. Although this approach could have been confined to 
department heads, as in Spalding, it was extended to other federal administrators 
in Barr v. Matteo (1959). There, a plurality of the Supreme Court provided further 
analysis of the immunity issue. 


We are called upon in this case to weigh in a particular context two 
considerations which now and again come into sharp conflict—on the 
one hand, the protection of the individual citizen against pecuniary 
damage caused by oppressive or malicious action on the part of officials 
of the Federal Government; and on the other, the protection of the pub- 
lic interest by shielding responsible governmental officers against the 
harassment and inevitable hazards of vindictive or ill-founded damage 
suits brought on account of action taken in the exercise of their official 
responsibilities (Barr v. Matteo 1959:564-565). 


Again, however, the interests of the administrative state were to prevail over 
those of the individual citizen: 


It has been thought important that officials of the government should 
be free to exercise their duties unembarrassed by the fear of damage 
suits in respect of acts done in the course of those duties—suits which 
would consume time and energies which would otherwise be devoted 
to governmental service and the threat of which might appreciably 
inhibit the administration of policies of government. 

To be sure, the occasions upon which the acts of the head of an 
executive department will be protected by the privilege [of immunity] 
are doubtless far broader than in the case of an officer with less sweep- 
ing functions. But that is because the higher the post, the broader the 
range of responsibilities and duties, and the wider the scope of dis- 
cretion, it entails. It is not the title of his office but the duties with 
which the particular officer sought to be made to respond in damages 
entrusted—the relation of the act complained of to “matters commit- 
ted by law to his control or supervision” ... which must provide the 
guide in delineating the scope of the rule which clothes the official acts 
of the executive officer with immunity from civil defamation suits (Barr 


v. Matteo 1959:571, 574). 


The plurality concluded that the public official in question, the acting director of 
the Federal Office of Rent Stabilization, was entitled to an absolute immunity for 
actions within the line of duty. 
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There were concurring and dissenting opinions in Barr that suggested the 
Supreme Court was not solidly committed to the extension of absolute immu- 
nity to public administrators generally. Spalding and Barr involved federal admin- 
istrators who are not covered by section 1983, which applies only to those acting 
under color of state or local authority; that is, mostly state and local employees. The 
Supreme Court had also ruled in favor of absolute immunity for nonfederal admin- 
istrators and officials. It had held that state legislators were immune from section 
1983 actions in Tenney v. Brandhove (1951). Its rationale there was somewhat dif- 
ferent from the Spalding and Barr decisions, relying on the firmly established com- 
mon law tradition of legislative immunity and reasoning that if, in 1871, Congress 
had intended the words “every person” to apply to state legislators, it would have 
explicitly so stated. In Pierson v. Ray (1967), the Court held that state and local 
judicial officials are immune from section 1983 actions for money damages. Such 
immunity was extended to prosecutors in /mbler v. Pachtman (1976). Importantly, 
“Building on these decisions, some lower courts ... extended absolute immunities 
to justices of the peace, municipal referees, parole board members, and judicial 
clerks, as well as to those acting pursuant to presumptively valid court orders” 
(Harvard Law Review 1977:1199). 

In summarizing this aspect of the traditional judicial treatment of antago- 
nists of the administrative state in court, two observations can be made. First, 
despite their willingness to protect property rights and economic liberty under 
substantive due process (see Chapter 1), the federal courts were reluctant to place 
broad constitutional constraints on administrators. The Civil Rights Act of 1871 
provided the federal courts with an excellent vehicle for protecting individual 
rights against encroachments at the hands of state and local administrators, but 
the judiciary chose to narrow its own authority under this statute almost to the 
point of nonexistence. Section 1983 met with modest success only in voting 
rights cases, in which the national government’s interests under the Fifteenth 
Amendment were incontrovertible. The federal courts were simply not ready to 
alter the nature of federalism as it then existed or to interfere with state and local 
administration as it affected individuals’ fundamental rights. Second, the federal 
judiciary developed or accepted a rationale for exempting public administrators 
from personal responsibility for their actions. Absolute immunity from civil suits 
for money damages clearly established the superiority of government authority 
over the protection of individual rights. Together, these approaches allowed pub- 
lic administrative practice and doctrine to develop relatively unregulated by the 
judiciary and unconstrained by constitutional values. Unless public administra- 
tors were regulating economic interests, constitutional rights were largely irrel- 
evant to their activity. This judicial approach had its origins in a prebureaucratic 
period. It was only after the development of the full-fledged administrative state 
and formulation of the contemporary judicial response to it that antagonists were 
afforded effective channels for suing administrators. 
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8.3.3 Qualified Immunity 


In 1971, a fundamental shift began in judicial doctrines concerning public admin- 
istrators’ official immunity and liability. The Supreme Court reassessed the Spalding 
and Barr precedents in the case of Bivens v. Six Unknown Named Agents (1971). 
Bivens was seeking $15,000 from each of the federal narcotic agents for humiliation, 
embarrassment, and mental suffering caused when they broke into his apartment, 
handcuffed him in the presence of his family, threatened the entire family with 
arrest, searched the apartment, used excessive force, and subjected him to a “visual 
strip search” after taking him to a federal courthouse. The use of these heavy-handed 
methods was accomplished in the absence of a warrant or probable cause as required 
by the Fourth Amendment. 

Although the case was well framed to evoke a judicial response intended to place 
restraints on administrators, in principle the issues were similar to those considered 
earlier in the Spalding case. Bivens suffered an invasion of privacy and physical 
harm. Both he and Spalding were humiliated. Spalding suffered financial damage 
in addition. Under the Spalding approach, Bivens’s standard recourse would have 
been to bring an action in tort in state court, under prevailing state law, rather than 
to seek assignment of damages for the violation of his Fourth Amendment rights in 
the federal forum. Section 1983 does not cover officials acting under color of federal 
law, and there was no established federal legal mechanism through which Bivens 
could presume to recover damages. Moreover, even if the suit were entertained by 
the federal courts, the agents presumably would be covered by an absolute immu- 
nity. In short, from a traditional perspective, it appeared that an antagonist of the 
administrative state such as Bivens had little recourse in the federal courts. 

However, traditional legal logic did not prevail. In the interim between the Barr 
decision in 1959 and the Bivens suit, the federal judiciary’s attitude toward public 
administration underwent substantial change. The Supreme Court was articulat- 
ing new constitutional protections for individuals vis-a-vis public administrators. 
Goldberg v. Kelly (1970), providing due process rights to welfare recipients, was 
decided in 1970 (see Chapter 4); Pickering v. Board of Education (1968) and other 
decisions had expanded the rights of public employees (see Chapter 6). The Courts 
were far less willing to grant greater deference to the claims of administrative exper- 
tise, efficiency, economy, and effectiveness because these values increasingly were 
viewed as conflicting with constitutional rights. 

Clearly, restraining the administrative state and harmonizing its operations 
with the needs of constitutional democracy had weighed heavily on the courts. 
This was wholly evident in the Supreme Court’s treatment of Bivens. It directly 
addressed the imbalance between the status of citizens and that of agents of the 
administrative state. 


Respondents [the agents] seek to treat the relationship between a citizen 
and a federal agent unconstitutionally exercising his authority as no 
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different from the relationship between two private citizens. In doing 
so, they ignore the fact that power, once granted, does not disappear 
like a magic gift when it is wrongfully used. An agent acting—albeit 
unconstitutionally—in the name of the United States possesses a far 
greater capacity for harm than an individual trespasser exercising no 
authority other than his own (Bivens v. Six Unknown Named Agents 
1971:391-392). 


In order to redress this imbalance and thereby enable the citizens to attempt 
to protect themselves on an equal footing with the agents of the administrative 
state, the Court went on to hold that Bivens’ only realistic remedy was the kind 
of suit he brought. The Court recognized (or created) a constitutional right to sue 
federal administrative officials for monetary damages for violations of the Fourth 
Amendment. This right was a direct response to the administrative state’s potential 
for abuse, and it has since been directly extended by the Supreme Court to cases 
involving breaches of the Fifth and Eighth Amendments (see Davis v. Passman 
1979; Carlson v. Green 1980; see also Bush v. Lucas 1983, implicating the First 
Amendment). The establishment of this new right for antagonists of the adminis- 
trative state indirectly had very significant ramifications for section 1983 litigation 
and for the liability of public administrators generally. 

Bivens signaled the Supreme Court’s interest in resurrecting section 1983 and 
reinterpreting it so as to turn it into a forceful check on public administrators. 
The declaration of a constitutional right, similar to section 1983, to sue federal 
administrators for violation of individual constitutional rights suggested state and 
local administrators’ absolute immunity should be reconsidered. Unlike a century 
earlier, in 1971 the main issue in the Court’s mind in such cases was not federalism, 
but rather the erosion of individual rights and liberties by administrative action. 
The Bivens decision revealed a fundamental change in the Supreme Court’s outlook 
on the immunity/liability of public administrators. It would be almost entirely 
pointless to fashion the new right of antagonists to sue such officials for money 
damages, if the officials nevertheless could assert an absolute immunity from being 
sued. It appeared inevitable that, post-Bivens, new standards of official immunity 
and liability would be developed. 

In Bivens, the Supreme Court did not examine the issue of whether the nar- 
cotics agents possessed absolute immunity under the logic of the Spalding-Barr 
approach. Instead, it remanded the case to the court of appeals for a consider- 
ation of this question. Subsequently, that court held that the agents lacked an 
absolute immunity “because we do not agree that the Agents were alleged to 
be engaged in the performance of the sort of ‘discretionary’ acts that require 
the protection of immunity” and “it would be a sorry state of affairs if an offi- 
cer had the ‘discretion’ to enter a dwelling at 6:30 a.m., without a warrant or 
probable cause, and make an arrest by employing unreasonable force” (Bivens v. 
Six Unknown Named Agents 1972:1343, 1346). However, so entrenched was the 
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notion of immunity that the appeals court left the door open for the agents to 
develop a good-faith defense based on the reasonability of the officials’ actions at 
the time that they occurred. 

The Supreme Court returned to the immunity/liability issue in Scheuer v. 
Rhodes (1974). The case grew out of a decade of confrontation between protesters 
and the government over civil rights and the war in Southeast Asia. During this 
period, governmental administrators and even high officials in the White House 
had engaged in illegal activities, abridging the constitutional rights of private citi- 
zens. Allegedly, some of these activities were carried out by administrative agencies 
such as the Federal Bureau of Investigation, the Central Intelligence Agency, and 
the Internal Revenue Service. As the Watergate scandal—which led to President 
Nixon’s resignation in 1974 and the criminal conviction of several White House 
operatives—unfolded, it became abundantly clear that administrative agencies 
could be used to violate individual rights. 

Perhaps no legal case could have captured this more clearly than Scheuer. During 
demonstrations at Kent State University against the U.S. invasion of Cambodia in 
1970, the Ohio National Guard opened fire on a group of demonstrators, fatally 
shooting some of them. Representatives of the estates of three students were seek- 
ing money damages from the governor of Ohio (Rhodes) and other officials. They 
alleged that the officials had “acted either outside the scope of [their] respective 
office or, if within the scope, acted in an arbitrary manner, grossly abusing the law- 
ful powers of office” (Scheuer v. Rhodes 1974:235). 

The primary legal vehicle for the Scheuer suit was section 1983. When the case 
reached the Supreme Court, the issue of absolute immunity was certain to fig- 
ure heavily in its disposition. If the Court clung to traditional doctrines, liability 
suits would be stifled and the recovery of damages, even in such extreme circum- 
stances as those that occurred at Kent State, would be impossible. Even the gravest 
abuses by political and administrative officials might go unchecked and the rule 
of law would be undermined. However, for the reasons set forth in Spalding and 
Barr, public officials’ immunity from such suits could not be simply swept away. 
It appeared, therefore, that a new balance would have to be struck in an effort to 
protect individuals against administrative infringements of their rights on the one 
hand, and to enable the administrative state to remain unfettered and unharassed 
by ill-founded suits for damages on the other. In addressing the immunity/liability 
question, a unanimous Supreme Court discarded the notion of absolute immunity 
in favor of a new qualified immunity standard. 


[I]n varying scope, a qualified immunity is available to officers of the 
executive branch of government, the variation being dependent upon 
the scope of discretion and responsibilities of the office and all the 
circumstances as they reasonably appeared at the time of the action 
on which liability is sought to be based. It is the existence of reason- 
able grounds for the belief formed at the time and in light of all the 
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circumstances, coupled with good-faith belief, that affords a basis for 
qualified immunity of executive officers for acts performed in the course 


of official conduct (Scheuer v. Rhodes 1974:247-248). 


The immunity of executive branch officials was now qualified and depended 
ultimately upon a judicial (or jury) determination of the reasonability of their 
actions at the time they were taken and upon the officials’ intent. Where the actions 
were unreasonable or where the officials acted with malicious intent to violate indi- 
viduals’ rights, damages could be assessed. Having developed this new standard, 
the Court remanded the case to the court of appeals for a further exploration of the 
liability of the officials in this particular set of circumstances. Eventually, however, 
the case was settled out of court. 

The Scheuer standard for qualified immunity was subsequently refined in Wood 
v. Strickland (1975) and revamped in Harlow v. Fitzgerald (1982). Unlike Scheuer, 
Wood grew out of a moment of frivolousness, not tragedy. Three public high school 
students in Mena, Arkansas, spiked the punch at a school event. “The punch was 
served at the meeting without apparent effect,” as Justice Byron White put it, but 
the students were expelled for their misdeed (Wood v. Strickland 1975:311). Using 
section 1983, they turned to the federal courts for damages and injunctive and 
declaratory relief on the grounds that the school board deprived them of their 
constitutional right to due process by denying them full-fledged hearings prior to 
expelling them. 

In deciding Wood, the Supreme Court further developed the reasoning it 
expressed in Scheuer. It held that official-qualified immunity depended on both 
an objective and a subjective standard. Objectively, a public official or employee 
could be held personally liable “if he knew or reasonably should have known that 
the action he took within his sphere of official responsibility would violate the 
constitutional rights” of those he acted upon (Wood v. Strickland 1975:321-322). 
Subjectively, personal liability could be attached “if he took the action with mali- 
cious intention to cause a deprivation of constitutional rights or other injury to the” 
person harmed (Wood v. Strickland 1975:321-322). 

The subjective test proved problematic. Qualifying officials’ immunity by allow- 
ing suits alleging “malicious intention” opens the courthouse door to a potentially 
very large number of actions that are burdensome, expensive, and difficult to defend. 
The issue of intent is considered a matter of fact that must be resolved through trial. 
Discovery is necessary and juries may be used. Under these conditions the pro- 
cess itself can deflect public administrators from their official responsibilities and 
prompt them to settle out of court, regardless of the merits of the allegations against 
them—precisely as the Supreme Court feared in Spalding. As the Court reasoned 
in Harlow v. Fitzgerald (1982:814), “claims run against the innocent as well as the 
guilty.” Moreover, in an era of crowded dockets, elaborate trials in public adminis- 
trative liability suits would take a toll on the federal courts. Between 1977 and 1983, 
there appear to have been at least 3,000 suits against public officials for violations of 
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individuals’ constitutional rights; that is, for “constitutional torts.’* The Supreme 
Court eliminated the subjective test in Harlow v. Fitzgerald (1982). In so doing, it 
“completely reformulated qualified immunity along principles not at all embodied 
in the common law” (Anderson v. Creighton 1987:645). The Court explained: 


[W]e conclude today that bare allegations of malice should not suf- 
fice to subject government officials either to the costs of trial or to the 
burdens of broad-reaching discovery. We therefore hold that govern- 
ment officials performing discretionary functions generally are shielded 
from liability for civil damages insofar as their conduct does not violate 
clearly established statutory or constitutional rights of which a reason- 
able person would have known. ... 

Reliance on the objective reasonableness of an official’s conduct, as 
measured by reference to clearly established law, should avoid excessive 
disruption of government and permit the resolution of many insubstan- 
tial claims on summary judgment. On summary judgment, the judge 
appropriately may determine, not only the current applicable law, but 
whether that law was clearly established at the time an action occurred. 
If the law at the time was not clearly established, an official could not 
reasonably be expected to anticipate subsequent legal developments, 
nor could he fairly be said to “know” that the law forbade conduct 
not previously identified as unlawful. Until this threshold immunity 
question is resolved, discovery should not be allowed. If the law was 
clearly established, the immunity defense ordinarily should fail, since a 
reasonably competent public official should know the law governing his 
conduct (Harlow v. Fitzgerald 1982:818). 


The Court went on to emphasize that “[bly defining the limits of qualified 
immunity essentially in objective terms, we provide no license to lawless conduct. 
The public interest in deterrence of unlawful conduct and in compensation of vic- 
tims remains protected” (Harlow v. Fitzgerald 1982:819). 

The ramifications of the objective test, as formulated in Wood and rephrased 
in Harlow, would be difficult to overstate. It forces public administrators to 
be cognizant of constitutional law as it affects their interaction with the pub- 
lic. In order to retain their immunity, they must not violate the clearly estab- 
lished constitutional rights of clients, customers, public employees, contractors, 





* Lee (1987) identified approximately 1,700 cases in the odd years from 1977 to 1983, for an 
average of 425 cases per year. We have assumed that the even years during the period would 
witness approximately the same number of cases. These figures pertain only to those cases that 
were reported. The number of unreported federal district court decisions in official liability 
cases is unknown, but potentially large. Lee lists the mean awards as follows: 1977, $48,552; 
1979, $14,711; 1981, $63,031; 1983, $92,411. 
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inmates, and others affected by their official conduct. Consequently, knowledge 
of constitutional law becomes a positive job requirement for many public adminis- 
trators; that is, they must be constitutionally competent. The study of law, in 
turn, becomes central to American public administrative training and doctrine. 
Whereas mistakes in budgeting or accounting may cost public administrators 
their jobs, ignorance of the constitutional rights of the individuals they offi- 
cially act upon may cost them personally large sums of money and other assets. 
However, the issue goes much deeper than this in terms of the judiciary’s rela- 
tionship to public administration. 

The objective standard requires public administrators to be knowledgeable about 
constitutional law. But what is constitutional law? As Justice Powell once remarked, 
“Constitutional law is what the courts say it is” (Owen v. City of Independence 
1980:669). Therefore, public administrators are now required to adhere to judi- 
cial values as they are incorporated generally into constitutional law. Effectively, 
this means that traditional administrative values, such as efficiency and economy, 
can no longer provide the primary direction to administrative action where con- 
stitutional rights are at stake; rather, it is the values of the judiciary and those 
traditionally embodied in the Constitution and constitutional law that must now 
guide administrative behavior. This immediately destroys the legitimacy of many 
administrative rationales for practices that abridge constitutional rights. Efficiency 
is not recognized by the courts as legitimate grounds for the deprivation of funda- 
mental rights. 

The reach of the Harlow standard is deep. “Clearly established” is interpreted to 
mean that the public administrator has “fair warning” that his or her actions will 
be unconstitutional (Hope v. Pelzer 2002:741). In Hope v. Pelzer (2002:741), the 
Supreme Court explained that 


officials can still be on notice that their conduct violates established 
law even in novel factual circumstances. ... [W]e expressly rejected a 
. . c . . ” 
requirement that previous cases be “fundamentally similar.” Although 
earlier cases involving “fundamentally similar” facts can provide espe- 
cially strong support for a conclusion that the law is clearly established, 
they are not necessary to such a finding. The same is true of cases with 
“materially similar” facts. 


In Hope, “fair warning” could be derived from earlier federal court decisions 
involving related conduct, a U.S. Department of Justice report (though not com- 
municated to the public administrators in question), and agency policies, regardless 
of whether they are consistently enforced. The Hope standard for “clearly estab- 
lished” impels public administrators to follow constitutional law, its tenor, and its 
underlying values broadly rather than focusing only on the facts of specific cases. 
Were it otherwise, outrageous, but novel, deprivations of constitutional rights 
would be immune from constitutional tort suits. 
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The Harlow standard, as interpreted in Hope, goes a long way toward accom- 
plishing two ends inherent in the judicial response to the rise of the administra- 
tive state. First, it promotes the harmonizing of constitutional democracy with 
public administration. Constitutional values must be incorporated into adminis- 
trative practice. An administrator can ignore them only at considerable personal 
peril. Second, the objective test approach enables the judiciary to play a much 
wider role in determining the character of the American administrative state. The 
courts have strongly incentivized public administrators to be responsive to judi- 
cial values, as expressed in constitutional law. The federal judiciary thereby takes 
a place alongside executives and legislators in informing administrative behavior. 
The objective standard of official liability is the capstone of judicial constitu- 
tionalization of public administration. It provides the judiciary with a means of 
insisting that public administrators are attentive to its decisions pertaining to the 
constitutional rights of clients, customers, public employees, contractors, prison- 
ers and public mental health patients, as well as those of individuals involved in 
street-level encounters, and in so doing it strongly promotes judicial authority in 
the administrative state. 

There is another ramification as well. Although litigation under section 1983 
remains lively, the objective standard nevertheless has an inherent deterrent effect 
that acts as a general restraint on the administrative state. Not only must public 
administrators adhere to the law or risk the assignment of personal damages, where 
the law is uncertain or where they are uncertain, they are encouraged to take the 
line of action most protective of individual rights. Creating an administrative out- 
look that respects rights has been wholly intentional on the part of the Supreme 
Court. As it indicated in Harlow, “Where an official could be expected to know 
that certain conduct would violate statutory or constitutional rights, he should be 
made to hesitate” (Harlow v. Fitzgerald 1982:819). In practice, the judiciary has 
found a way to work its will prospectively instead of waiting for myriad abuses to 
occur before correcting them retrospectively. The incentive for public administra- 
tors to avoid unconstitutional action is simply too great for them purposely to pro- 
voke antagonists to bring suits or to ignore the judiciary’s decisions. 

The objective test’s deterrent potential was enhanced considerably by Smith v. 
Wade (1983), decided less than a year after Harlow. Smith, a guard at a Missouri 
reformatory, placed Wade in a situation in which he was beaten and sexually 
assaulted in violation of his Eighth Amendment rights (see Chapter 7). Using sec- 
tion 1983, Wade sought compensatory and punitive damages from Smith. The 
issue before the Supreme Court was whether punitive damages under section 1983 
could be awarded only if the conduct in question was motivated by an actual intent 
to injure or an evil motive; or, by contrast, if recklessness, callous indifference, or 
gross negligence would suffice. The Court held that “recklessness or callous indif- 
ference” was adequate for punitive damages “even when the underlying standard of 
liability for compensatory damages is one of recklessness” (Smith v. Wade 1983:56). 
In other words, a public administrator who displays a reckless disregard for the 
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constitutional rights of others may be forced to pay both punitive and compen- 
satory damages. A dissenting Justice Rehnquist noted that the Court’s majority 
had significantly upped the ante for lacking constitutional competence: “After the 
Court’s decision, government officials will be subjected to the possibility of dam- 
ages awards unlimited by any harm they may have caused or the fact that they acted 
with unquestioned good faith” (Smith v. Wade 1983:88). 

As powerful a mechanism qualified immunity is for forcing public administra- 
tors to understand and adhere to constitutional rights and values, there are some 
important limitations. First, in Saucier v. Katz (2001), the Supreme Court struc- 
tured the judicial decision whether to grant qualified immunity in a fashion favor- 
able to public employees. The reviewing court must first assess whether the facts, 
“taken in the light most favorable to the party asserting injury,” indicate a violation 
of constitutional rights (Saucier v. Katz 2001:201). If not, the public employee is 
granted qualified immunity. If it appears that there was a violation of constitutional 
rights, then the court must determine whether those rights were clearly established 
in the “specific context of the case” (Saucier v. Katz 2001:201). Finally, assuming 
the rights were clearly established in the post—Hope v. Pelzer sense of fair warning, 
the court has to evaluate “whether it would be clear to a reasonable officer that his 
conduct was unlawful” (Saucier v. Katz 2001:202). Following Saucier, the Supreme 
Court found in favor of qualified immunity in Scott v. Harris (2007), Wilkie v. 
Robbins (2007), Brosseau v. Haugen (2004), and Wilson v. Layne (1999) in which 
either the facts did not indicate a constitutional violation or the rights involved 
were insufficiently established. By contrast, in Hope v. Pelzer (2002) and Groh v. 
Ramirez (2004), the Court denied qualified immunity on the basis that the rights 
violated were clearly established. 

Second, many jurisdictions weaken the deterrent effect of qualified immunity 
by offering to defend and/or indemnify their employees for damages assessed in 
constitutional tort cases. State and local practices vary. At the federal level, the 
Department of Justice will defend an employee when it believes it is in the interest 
of government to do so. Federal agencies indemnify at their discretion (see Farley 
1989). Some governments and agencies also subsidize their employees’ legal insur- 
ance against constitutional tort suits. Although such practices reduce personal 
liability, they do not erase public administrators’ personal responsibility for their 
unconstitutional actions. Any lawsuit—even summary judgment—is time-con- 
suming, distracting, and anxiety producing. Moreover, agencies are unlikely to 
favor employees whom they must defend or indemnify. 

Third, public officials retain absolute immunity when engaging in legislative, 
prosecutorial, and adjudicatory functions. The Supreme Court has reasoned that 
these functions would be very difficult or impossible to perform if decision makers 
were subject to liability suits for violation of individuals’ constitutional rights. For 
example, if a legislator were potentially liable for supporting a law that later turned 
out to be unconstitutional or an administrative law judge could be sued personally 
for a decision subsequently overturned on constitutional grounds, officials engaged 
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in these functions would be subject to numerous suits and, probably, few would 
want such jobs. In keeping with its general effort to deter constitutional viola- 
tions and compensate victims, however, the Court has been very clear that absolute 
immunity is conveyed by function, not job title. Consequently, a legislator is poten- 
tially liable for personnel decisions regarding staff and a prosecutor may be liable for 
his or her advice to police (see Butz v. Economou 1978; Bogan v. Scott-Harris 1998; 
Davis v. Passman 1979; and Burns v. Reed 1991). The president of the United States 
is a possible exception to the functional approach. The Supreme Court’s decision 
in Nixon v. Fitzgerald (1982) is easily read to convey absolute immunity to the 
president, who of course, engages in discretionary executive and administrative 
functions. However, in Clinton v. Jones (1997:685), the Court held that President 
Bill Clinton could be subject—while in office—to a section 1983 suit for “‘abhor- 
rent’ sexual advances” he allegedly made toward Paula Jones while he was governor 
of Arkansas. 

The judicial effort to constitutionalize public administration did not stop with 
holding that individual administrators may be personally liable for violations of 
constitutional rights. The ideal is to build constitutional values into administrative 
systems as well as into administrators’ decision making. To this end, section 1983 
can be used against cities and counties. In Monell v. New York City Department 
of Social Services (1978), the Supreme Court held for the first time that as munici- 
pal corporations, cities were persons within the meaning of section 1983. Where 
the policies of a city cause a violation of an individual’s constitutional rights, the 
individual can sue the city for damages. Importantly, such suits raise the prospects 
for recovering large sums in compensatory damages because a city would presum- 
ably have greater resources than an individual public administrator—especially one 
who is not indemnified or insured. Much of the Court’s discussion in Monell cen- 
tered on the intent of Congress in drafting the Civil Rights Act of 1871. Although 
its analysis was somewhat inconclusive, its desire to bolster the rights of antago- 
nists of the administrative state was wholly clear. In a related case, Owen v. City 
of Independence (1980:651), the Court removed the possibility of a city raising a 
qualified good-faith immunity as a defense and held specifically that “a municipal- 
ity will be liable for all of its injurious conduct, whether committed in good faith 
or not.” In Pembaur v. City of Cincinnati (1986:480), the Court reasoned that “it 
is plain that municipal liability may be imposed for a single decision by municipal 
policymakers under appropriate circumstances,” including a one-off oral decision 
by a single official authorized to make policy in a particular area. However, munici- 
palities cannot be assessed with punitive damages in section 1983 suits arising from 
their constitutional torts as that would go beyond compensating victims and pun- 
ish taxpayers (Newport v. Fact Concerts 1981). 

In another expansion of the rights of antagonists, the Supreme Court held that 
section 1983 allows individuals to sue state administrators for breach of their rights 
under federal law, rather than for violation of constitutional rights alone. In Maine 
v. Thiboutot (1980:4), it considered the meaning of the words and laws in the Civil 
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Rights Act of 1871 and concluded that “[g]iven that Congress attached no modi- 
fiers to the phrase,” it should be read neither as a dead letter nor as a provision 
limited to civil rights laws; rather, it extended to the state administration of federal 
laws generally, specifically including violations of the Social Security Act, which 
was the subject of the litigation at hand. The case represented an important victory 
for antagonists of the administrative state. They were now able to secure forcefully 
their federal legal as well as their constitutional rights. Moreover, protecting these 
rights was facilitated by the Court’s holding that the attorney’s fees may be awarded 
to the prevailing party in such suits. If victorious, the antagonist’s attorney’s fees 
might now be paid by the losing side—a development that certainly reduces an 
important barrier to litigation. However, Thiboutot is limited to deprivations of 
rights, and does not extend to harm to interests or the denial of benefits (Gonzaga 
University v. Doe 2002). 


8.4 Suing States and Their Employees 


In Will v. Michigan Department of State Police (1989), an individual sued the depart- 
ment and the director of state police under section 1983, alleging that they had 
denied him a promotion for improper reasons. The state defendants countered that 
they could not be sued under section 1983 because they did not fit the definition of 
“persons” within the meaning of the statute. The pivotal issue decided by the Supreme 
Court was whether a state, one of its agencies, or an official of the state while acting 
in his or her official capacity, is subject to suits for money damages under section 
1983. The Court held that the states (and their agencies) could be subject to section 
1983 financial liability only if Congress expressly overrode their sovereign immunity 
under the Eleventh Amendment and related constitutional law decisions. 

This issue was further litigated with respect to state employees in Hafer v. Melo 
(1991), which strengthened the rights of antagonists of the administrative state. 
Barbara Hafer, the newly elected auditor general of Pennsylvania, was sued by 
employees she discharged for allegedly “buying” their jobs by making payments to 
a former employee in the office. The employees sued Hafer in her personal capacity 
and asked for, among other things, money damages under section 1983. Hafer, 
citing the Will case, countered that a state official acting in her official capacity is 
not a suable person under the statute. The Supreme Court found for the plaintiffs, 
holding that state officers may be held personally liable for damages under section 
1983 based upon actions taken in their official capacities (i.e., under color of law). 


8.5 Failure to Train or to Warn 


The Supreme Court has held that cities may be liable for failure to train or to 
warn. However, it set a high bar for plaintiffs in such cases. The antagonist can 
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win damages by showing that a municipality’s deficient training constituted 
“deliberate indifference” to the constitutional rights of city residents and directly 
caused a violation of those rights (Canton, Ohio v. Harris 1989). Failure to warn 
is complicated by the fact that the Due Process Clause does not impose a general 
federal obligation upon municipalities to provide certain minimal levels of safety 
and security (Collins v. City of Harker Heights, Texas 1992; see the discussion of 
DeShaney v. Winnebago County Department of Social Services [1989] in Chapter 4). 
In substantive due process cases involving harm or death caused by high-speed 
police chases, the antagonist can recover damages only if the officers’ behavior is 
so egregious that it “shocks the conscience” (County of Sacramento v. Lewis 1998). 
Where the injury is caused by inadequate screening of law enforcement employ- 
ees, as opposed to their inadequate training, a municipality faces liability only 
if its decision to hire or retain an employee “reflected a conscious disregard for a 
high risk that [the employee] would use excessive force in violation of [a] feder- 
ally protected right” (Board of County Commissioners of Bryan County v. Brown 
1997:415—416). 


8.6 Public Law Litigation and Remedial Law 


The application of section 1983 is not confined to individual civil suits for dam- 
ages. Its language is broad enough to support suits seeking injunctive relief 
from widespread institutional or systemic violations of constitutional rights. 
Although the framers of the Civil Rights Act of 1871 could not have foreseen 
this development, section 1983 has become closely associated with the particu- 
lar type of suit generally referred to as “public law litigation” or “remedial law” 
(Chayes 1976; Wood and Vose 1990). The use of the statute in this fashion has 
been an integral part of the judicial response to the rise of the administrative 
state and enables the federal judiciary to play a very comprehensive and strong 
role in overseeing public administration. The public law litigation model not 
only changes the nature of litigation itself, it also alters the relationship of the 
judiciary to public agencies. 

This change has been elaborated upon by Roger Cramton (1976:552), who asks 
us to “consider in the context of the Leviathan [bureaucratic] State two models 
of judicial review of administrative action.” One is “the traditional model ... of 
a restrained and sober second look at what government has done that adversely 
affects a citizen. The controversy is bipolar in character, with two parties opposing 
each other; the issues are narrow and well-defined; and the relief is limited and 
obvious” (1976:552). Judicial review in this model is essential as a corrective to 
public agencies’ “tunnel vision in which particular values are advanced and others 
are ignored” (1976:552). Cramton argues that this model has been deemed insuf- 
ficient and too limiting a basis for judicial activity in the administrative state. He 
suggests there is a prevailing attitude, expressed by one federal judge, that “if there 
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is a serious problem, and the legislature and executive don’t respond, the courts 
have to act” (1976:554). This approach leads to “a second model of judicial review” 
which views “courts as modern handymen—as jacks of all trades available to fur- 
nish the answer to whatever may trouble us” and an institution for “general prob- 
lem-solving” (Cramton 1976:552). It is this second model that affords antagonists 
of the administrative state broad opportunities to challenge public administrative 
agencies in court. 

The public law litigation format is available under section 1983 to clients, cus- 
tomers, public employees, prisoners, and public mental health patients in the con- 
temporary administrative state. It also has potential value in contesting street-level 
encounters involving unconstitutional racial and other profiling and may be rel- 
evant in some contracting cases, such as those involving equal protection. Examples 
of its use in prison and public mental health reform were analyzed in Chapter 7. 
However, this vehicle for antagonists offers a process that cuts across all areas of 
constitutional rights and is not specific to one type of encounter or another. It offers 
the judiciary a very wide opportunity to reform public institutions and essentially 
to take over their administration, if need be. 

Successful public law litigation suits result in remedial law decrees. Wood and 
Vose (1990:ix) define remedial law as “the continuing judicial intervention in the 
direct management and reform of executive departments and agencies.” They point 
out that the basic tension involved in remedial law is reconciling the judicial value 
of equity with the public administration values of effectiveness and efficiency. 
Remedial law differs sharply from traditional cease and desist orders and awards 
of damages in that “it entails deliberate, comprehensive and often complex court 
efforts to change the organizational behavior of school systems, prisons, mental 
hospitals, and public housing authorities judged to violate individual rights” (Wood 
and Vose 1990:ix). 

Morgan v. Kerrigan (1975), the Boston public school desegregation case men- 
tioned in Chapter 4, provides an archetypal example of remedial law. After years of 
attempting to redress an unconstitutional, racially segregated, and discriminatory 
school system, Judge W. Arthur Garrity, with the help of experts and special mas- 
ters, imposed a desegregation plan on the school district and governed its imple- 
mentation. School bus routes, the racial composition of individual schools, the 
number of schools, and several other matters, once considered primarily adminis- 
trative questions for school boards, became issues for judicial direction. When the 
court’s plan was met with violence, an entire school system was placed under the 
court’s continuing and direct supervision. Although the extent of judicial interven- 
tion in public administration was highly pronounced in Morgan, it was not unique 
in terms of remedial lawsuits. Similar judicial involvement has occurred in prison 
administration, public mental health facilities, public personnel systems, and else- 
where, as has already been noted. 

It is evident, therefore, that remedial law is a crucial component of the judi- 
cial response to the administrative state. It effectively accomplishes two important 
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purposes without which the judicial constitutionalization of public administration 
would be incomplete. First, it provides antagonists with a vehicle for confronting 
entire administrative systems. The operation of state- or citywide schools, prisons, 
and public mental health hospitals and personnel systems can be successfully chal- 
lenged in this fashion. Consequently, antagonists are not limited to receiving com- 
pensation for past breaches of their constitutional or legal rights; general systemic 
reform is potentially available through such suits. This provides antagonists with 
a new and potentially highly effective channel for protecting their fundamental 
rights within the administrative state. 

Second, such litigation enables the judiciary to intervene directly in public 
administration. In the context of class action section 1983 suits for injunctive 
relief, the judiciary is able to move beyond the imposition of constitutional values 
upon public administrators; it is able to supervise the tasks of administration 
itself. This enables judges to direct the use of administrative authority as they 
believe is constitutionally required. Although remedial law does not place the 
entire administrative apparatus for a given function under the actual control of 
a judge, it does put the judge in the position of a political executive vested with 
extraordinary authority over the administrators who must implement the man- 
dated reforms. 

What is especially distinctive about remedial law is that it enables judges to 
operate with more authority and fewer constraints than other administrative actors. 
For example, if need be, judges can rely on the power to hold public officials and 
others in contempt of court for their obstruction of judicial decrees and orders. 
Unlike administrators generally, judges often possess great leverage over budget- 
ary allocations. They may be able to confront the legislature with all-or-nothing 
propositions, such as “either appropriate sufficient funds to operate a prison or 
mental hospital constitutionally, or close these facilities altogether.” The use of spe- 
cial masters, receiverships, and other devices further enhances the administrative 
power of judges in contests with state legislatures and other officials. In addition, 
because it is judges who determine what the constitutional law is, sometimes they 
elude its constraints. For instance, it was alleged in Morgan that the court-imposed 
plan would generate white flight from Boston’s public schools, thereby inevitably 
militating against desegregation. Both the district court and the court of appeals 
gave short shrift to this challenge, although there is little doubt that if a plan for- 
mulated and implemented by nonjudicial officials had the same impact, it would 
have been adjudged constitutionally inadequate. As a result of their equity powers, 
judges have the potential to become “super administrators” with unusual author- 
ity. Remedial law not only enables an antagonist to bring a suit, but allows the 
judiciary to respond by taking direct control over public administrative systems. A 
more dramatic assertion of judicial authority in the administrative state would be 
difficult to imagine. 
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8.6.1 The Supreme Court and Remedial Law 


The Supreme Court has been less sanguine than many federal district court judges 
about the exercise of broad equity powers in remedial law. For instance, in Milliken v. 
Bradley (1974), it noted that judges were not well positioned to make education pol- 
icy or to run school systems, and in Rhodes v. Chapman (1981) it told federal judges 
not to substitute their own penology ideas for those of prison administrators. 

At least two factors are related to this difference in outlook. First, from an insti- 
tutional perspective, remedial law affects the district courts and Supreme Court 
in different ways. It increases lower court judges’ authority and means available 
to attempt to solve administrative and policy problems, but it only enhances the 
Supreme Court’s role in American life when such equity powers are used directly 
to implement one of its decisions. For instance, in Swann v. Charlotte-Mecklenburg 
Board of Education (1971), the Court, obviously frustrated by the slow pace of 
change following its decision in Brown v. Board of Education (1955), endorsed bus- 
ing and other broad remedial measures to desegregate public schools. The Court 
is understandably wary when district judges use remedial law in areas in which it 
has not spoken or spoken clearly, such as public mental health and prison reform 
(see Chapter 7). The Supreme Court acts as a check on the lower courts, albeit a 
passive one in that cases must be appealed to it. It has an institutional responsibility 
to caution lower court judges against undertaking expensive, intrusive, and time- 
consuming remedial actions that may eventually fail. 

Second, since the late 1970s, the Supreme Court has been politically more 
conservative than most of the judges who first developed remedial law. Much of 
the early wave of remedial law in the 1970s was fueled by President Lyndon B. 
Johnson’s liberal judicial appointees (Rosenbloom 1986). President Richard M. 
Nixon’s Supreme Court appointees included Chief Justice Warren Burger (1969) 
and Justice William Rehnquist (1971), who were skeptical or opposed to remedial 
law because it promoted judicial activism and contravened traditional concepts of 
federalism by enabling federal judges to intervene directly in state and local admin- 
istration. Justice Rehnquist succeeded Burger as Chief Justice in 1986. Several 
additional Supreme Court appointees, including Justices Sandra Day O’Connor 
(1981), Antonin Scalia (1986), Anthony Kennedy (1988), Clarence Thomas (1991), 
Samuel Alito (2006), and the current Chief Justice, John Roberts (2005), have also 
been disinclined toward broad remedial law decrees. 

Missouri v. Jenkins (1995) illustrates the Supreme Court’s wariness regard- 
ing remedial law. A federal district court adopted a strategy of “desegregative 
attractiveness” to remedy unconstitutional racial segregation in the Kansas 
City, Missouri, school system. The idea was to make the Kansas City schools 
so attractive that they would draw nonminority students from the private and 
suburban schools in the area. The remedial effort proved open-ended. By 1995, 
the case was in its eighteenth year and annual expenditures were close to $200 
million, considerably above the per-pupil costs in surrounding jurisdictions. As 
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part of the plan, the court raised teachers’ salaries, mandated “facilities and 
opportunities not available anywhere else in the country” (Missouri v. Jenkins 
1995:80), including schools with farms, planetariums, greenhouses, vivariums, 
Model United Nations programs with language translation capabilities, radio 
and TV studios, mechanics rooms, art galleries, swimming pools, and more. 
All this required substantial property tax hikes by the local government at the 
court’s direction. 

The Supreme Court found the district court’s remedy excessive. “Desegregative 
attractiveness” gave the district court judge almost “limitless authority” to con- 
tinue upgrading Kansas City’s schools until they drew enough whites to attain an 
acceptable racial balance, if ever, or until there was no disparity between the aver- 
age standardized test scores of city and suburban students. Specifically, the Court 
struck down the lower court’s orders for salary increases for all school teachers, for 
busing students from outside the district into Kansas City’s schools, and for relying 
on standardized test scores to measure the progress of desegregation. Further, the 
Supreme Court emphasized that the district court is obliged not only to remedy 
the violation in question, but also to restore control to state and local authorities 
(Missouri v. Jenkins 1995:98, 99). 

Despite the Supreme Court’s qualms, first expressed in the 1970s, remedial law 
remains an important part of the judicial response to the rise of the administrative 
state. Many of the problems it was developed to fix have abated—substantial prison 
and jail reform has occurred, public mental hospital care is considerably improved 
and cognizant of patients’ rights, and although racially identifiable public schools 
remain, few, if any, are still in violation of constitutional equal protection. Where 
reforms are clearly necessary, as in the California prison system (see Chapter 7), 
remedial law remains an option—perhaps the best, or only one. Although some 
critics of remedial law consider it to be (thankfully) passé, it is an important aspect 
of American jurisprudence and most likely here to stay, if used more sparingly and 
cautiously than in the 1970s and 1980s (Schlanger 2006). 


8.7 Standing 


The antagonist’s ability to bring lawsuits against the administrative state is not 
confined to section 1983 or Bivens-style actions. As part of the general judicial 
response of developing a partnership with administrators and imposing consti- 
tutional values on administrative behavior, the federal courts have made it easier 
for one who is injured by an administrative decision or policy to challenge it 
through litigation. This has been accomplished by reducing the barriers to stand- 
ing to sue administrative agencies; that is, the ability to demonstrate a judicially 
cognizable individual or group injury stemming from governmental action. In 
deciding standing issues, the courts squarely face the tension between their need 
for institutional autonomy and legitimacy on the one hand, and the need to 
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check public administrative and other governmental abuses on the other hand. 
In practice, when standing is an issue, whether to grant or deny it is likely to 
depend heavily on judges’ and justices’ desire to decide or avoid deciding a case 
on its merits. 

Justice William O. Douglas once remarked that “generalizations about stand- 
ing to sue are largely worthless as such” (Association of Data Processing Service 
Organizations v. Camp 1970:151). This is because standing principles, which are 
based both on common law and constitutional law, are complicated and frequently 
changing. Nevertheless, it is reasonable to conclude that standing was relaxed from 
the 1960s to the early 1990s. Whether it has been significantly tightened since then 
is debatable. However, it is clearly easier to gain standing to sue public adminis- 
trators and agencies now than it was throughout most of U.S. history. Leading 
examples of the liberalizing trend include Flast v. Cohen (1968) and United States 
v. Students Challenging Regulatory Agency Procedures (1973; SCRAP). In Flast, the 
Supreme Court substantially modified a 45-year-old rule that simply paying taxes 
did not establish sufficient injury to bring suit against a federal agency. Taxpayer 
suits were not authorized per se, but rather can be entertained when governmental 
action violates a specific constitutional restriction on the expenditure of funds, such 
as for the purpose of establishing a religion. In SCRAP, the Court granted stand- 
ing on the most minimal of potential injuries—the possibility that an Interstate 
Commerce Commission regulation would adversely affect the recycling of bever- 
age containers and thereby increase trash in public parks in the Washington, D.C., 
area, which in turn, would diminish the ability of a few law students to enjoy these 
facilities. In summarizing the relaxing of standing requirements, Kenneth Culp 
Davis wrote: 


Beginning in 1968 the Supreme Court ha[d] given the federal law 
of standing a new basic orientation. Many now ... [had] standing 
who were denied it before 1968. ... The ... law of standing [in 1975] 
differ[ed] no more than slightly, if it differ[ed] at all, from the simple 
proposition that one who is hurt by governmental action has standing 
to challenge it (Davis 1975:72). 


Subsequent decisions of the Supreme Court have been less liberal than SCRAP. 
The broad parameters of contemporary standing doctrine are set forth in Lujan v. 


Defenders of Wildlife (1992:560-561): 


... the irreducible constitutional minimum of standing contains three 
elements. First, the plaintiff must have suffered an “injury in fact”—an 
invasion of a legally protected interest which is (a) concrete and particu- 
larized ... and (b) “actual or imminent, not ‘conjectural’ or ‘hypotheti- 
cal,” Second, there must be a causal connection between the injury and 
the conduct complained of—the injury has to be “fairly ... trace[able] 
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to the challenged action of the defendant, and not ... th[e] result [of] 
the independent action of some third party not before the court.” ... 
Third, it must be “likely,” as opposed to merely “speculative,” that the 
injury will be “redressed by a favorable decision” [brackets sic]. 


Each of these three elements is somewhat elastic. An “injury in fact” may be 
aesthetic, as in SCRAP. “Imminent” assumes that a regulation will be enforced 
against a specific party immediately or at some future, unknown time (see Craig 
v. Boren 1976; Valley Forge Christian College v. Americans United for Separation of 
Church and State, Inc. 1982). “Concrete and particular” rules out citizen suits over 
generalized grievances and most taxpayer suits (United States v. Richardson 1974; 
Frothingham v. Mellon 1923). However, it does not prevent class action suits or those 
challenging an injury already done that may be repeated in the future (e.g., a regu- 
lation banning abortion on which a final resolution is highly unlikely within nine 
months; see Roe v. Wade 1973). Traceable requires a causal chain, though possibly 
an attenuated one. Redress requires that the injury can be fixed or compensated by 
a court decision—even though it may take years, as in remedial law cases. 

Emblematic of the porous quality of standing, in Massachusetts v. Environmental 
Protection Agency (2007), the Supreme Court split 5—4 in granting standing to state 
and local governments and private organizations to challenge the EPA’s contention 
that the Clean Air Act does not cover global warming. The majority’s opinion is 
based on the assertions that a rise in the sea level caused by global warming would 
be catastrophic for Massachusetts and that the risk could be reduced through EPA 
rulemaking. The dissenters argued that the judiciary is ill-equipped to determine 
whether global warming exists and, in any event, the issue of the EPA’s jurisdiction 
to take steps against it should be resolved by Congress and the president, rather 
than the courts. 


8.8 State Action Doctrine, Outsourcing, and Private 
Entities’ Liability for Constitutional Torts 


As noted earlier, with the exception of the Thirteenth Amendment, banning slavery 
and involuntary servitude, the Constitution does not ordinarily apply to purely 
private actions and relationships. An exception is when a private entity is deemed 
a “state actor,” that is, a governmental actor whether at the state, federal, or local 
level. State action doctrine became more relevant to public administration in the 
1980s and 1990s as governmental work and functions were increasingly outsourced 
both to for-profit and non-profit entities. State action doctrine is an important 
supportive component of the judicial response to the administrative state because 
in its absence governments would be able to “evade the most solemn obligations 
imposed by the Constitution” by outsourcing and privatizing (Lebron v. National 
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Railroad Passenger Corporation 1995:397). For example, the Eighth Amendment's 
ban on cruel and unusual punishments would have a gaping hole if it did not apply 
to private prisons. 

For a private party to be considered a state actor, its actions must be “fairly 
attributable” to government itself (Brentwood Academy v. Tennessee Secondary School 
Athletic Association 2001:295). The Supreme Court noted that determining who is a 
state actor requires “normative judgment, and [that] the criteria lack rigid simplicity” 
(Brentwood Academy v. Tennessee Secondary School Athletic Association 2001:295). It 
also admitted that “cases deciding when private action might be deemed that of the 
state have not been a model of consistency” (Lebron v. National Railroad Passenger 
Corporation 1995:378). Bearing these caveats in mind, state action is generally trig- 
gered in any one of the following situations: 


1. A private entity is engaged in a public function, such as incarceration or pro- 
viding medical care to prisoners (West v. Atkins 1988). 

2. A private entity is controlled by government, or an agency of it, regardless 
of its corporate or legal status for commercial purposes (Lebron v. National 
Railroad Passenger Corporation 1995). 

3. A private entity is a joint actor with government as in some forms of public- 
private partnerships (Burton v. Wilmington Parking Authority 1961). 

4. Closely related and potentially overlapping, a private entity is a state actor 
when it is “entwined” with government to the point that its existence depends 
on government participation in its organization and affairs (Brentwood 
Academy v. Tennessee Secondary School Athletic Association 2001). 

5. A private entity is authorized to exercise government’s coercive power, such 
as exercising eminent domain or seizing private property (Kelo v. City of New 
London 2005; Wyatt v. Cole 1992). 


Two conditions must apply for outsourcing and privatization to be incorporated 
effectively into the judicial response to the administrative state. First, state action 
doctrine has to apply broadly to private entities performing governmental work or 
functions. To date, it appears that the law is incrementally headed in this direction. 
In Lebron v. National Railroad Passenger Corporation (1995:392) the Supreme Court 
emphasized that “[t]he Constitution constrains governmental action ‘by whatever 
instruments or in whatever modes that action may be taken.” The encompassing 
“entwinement” category was first formulated in Brentwood Academy v. Tennessee 
Secondary Scholastic Athletic Association (2001) and has the potential to apply to a 
wide variety of public-private partnerships and collaborative arrangements. 

Second, private state actors must be subject to liability for their constitutional 
torts. Here, the picture is more mixed. Individuals engaged in state action as prison 
guards and persons empowered to seize disputed property do not have qualified 
immunity and are liable for their constitutional torts (Richardson v. McKnight 1997; 
Wyatt v. Cole 1992). In both cases, the Supreme Court reasoned that the purposes 


www.urdukutabkhanapk.blogspot.com 


296 @ Public Administration and Law, Third Edition 


served by qualified immunity—“encouraging vigorous exercise of official author- 
ity,” promoting “principled and fearless decisionmaking,” and avoiding distraction 
from their official responsibilities—do not sufficiently apply to private individuals 
engaged in state action to warrant qualified immunity paralleling that of public 
employees (Richardson v. McKnight 1997:408). In Richardson (1997:413), the Court 
emphasized that 


... we have answered the immunity question narrowly, in the context in 
which it arose. That context is one in which a private firm, systematically 
organized to assume a major lengthy administrative task (managing an 
institution) with limited direct supervision by the government, under- 
takes that task for profit and potentially in competition with other firms. 
The case does not involve a private individual briefly associated with a 
government body, serving as an adjunct to government in an essential 
governmental activity, or acting under close official supervision. 


The Court did not foreclose the possibility that the private parties in both Wyatt 
v. Cole and Richardson could raise good faith defenses against liability. However, 
without qualified immunity, liability suits are not subject to summary judgment 
and go to trial unless otherwise settled. 

Federal agencies cannot be sued in Bivens actions for money damages (Federal 
Deposit Insurance Corp. v. Meyer 1994). The Supreme Court’s rationale is that 
Bivens actions, which it created—there is no federal statutory equivalent of sec- 
tion 1983—are aimed at controlling individual public administrators’ behavior. 
Specifically Bivens’ suits seek to incentivize public administrators to know the con- 
stitutional law governing their official behavior and to deter them from committing 
constitutional torts. Extending Bivens’ liability to federal agencies might actually 
undercut that purpose: “If we were to imply a damages action directly against fed- 
eral agencies ... there would be no reason for aggrieved parties to bring damages 
actions against individual officers. The deterrent effects of the Bivens remedy would 
be lost” (FDIC v. Meyer 1994:485; quoted in Correctional Services Corp. v. Malesko 
2001:70-71). 

In Correctional Services Corp. v. Malesko (2001), the Court analogized the posi- 
tion of a private corrections corporation under contract with the federal government 
to that of a federal agency. It concluded that Malesko “seeks a marked extension of 
Bivens, to contexts that would not advance Bivens’ core purpose of deterring indi- 
vidual officers from engaging in unconstitutional wrongdoing. The caution toward 
extending Bivens remedies into any new context, a caution consistently and repeat- 
edly recognized for three decades, forecloses such an extension here” (Correctional 
Services Corp. v. Malesko 2001:74). The Court noted that Congress could extend 
constitutional tort liability to federal contractors by statute, if it were so inclined, 
and that Malesko had potential remedies for his injury under state law. 
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The majority’s decision in Malesko triggered a strong dissent in which Justice 
Stevens observed that “the Court’s decision that creates asymmetry—between 
federal and state prisoners housed in private correctional facilities. Under 42 
U.S.C. § 1983, a state prisoner may sue a private prison [or other contrac- 
tor engaged in state action] for deprivation of constitutional rights, yet the 
Court denies such a remedy to that prisoner’s federal counterpart” (Correctional 
Services Corp. v. Malesko 2001:81—82). This upsets “sound jurisprudential rea- 
sons for parallelism, as different standards for claims against state and federal 
actors ‘would be incongruous and confusing” (Correctional Services Corp. v. 
Malesko 2001:82). 

That may be. As of this writing, private individuals engaged in state action 
at any governmental level face liability for their constitutional torts and cannot 
claim qualified immunity. The key issue is whether they violated constitutional 
rights in their capacities as state actors. The rights at issue do not have to be clearly 
established. The Supreme Court has yet to determine whether a good faith defense 
may be available to defendants in such suits. Private organizations engaged in state 
action under contract with state and local governments also face constitutional 
tort liability. However, federal contractors do not, at least when other remedies are 
potentially available. Put differently, all individuals engaged in state action and 
organizational state actors at the subnational level should be deeply concerned with 
how constitutional law and values bear upon their work. 


8.9 Conclusion 


Since the 1960s, the judiciary has engaged the status of the antagonist of the admin- 
istrative state in ways that have far-reaching consequences for public administration. 
First and foremost, the judiciary has developed a mechanism that strongly incentiv- 
izes public administrators to be cognizant of constitutional rights and judicial values 
that pertain to their jobs. The structure of public administrators’ liability is such that 
in order to perform their functions in a fashion deemed acceptable by the judiciary, 
they must adhere to constitutional values and give them preeminence over adminis- 
trative values when individual rights are at stake. With the exception of federal con- 
tractors, the same is true of private state actors. This approach enables the judiciary 
to condition fundamentally the operation of the administrative state and to compel 
it to function more consonantly with the concepts of constitutional democracy. 
Inevitably, where constitutional rights are prominent, such an approach must lead 
to a reformulation of administrative behavior, systems, theories, and values. 
Second, the expansion of antagonists’ opportunities to challenge public admin- 
istration in court enables the judiciary to play a much more active role generally 
in the administrative state. The courts are no longer confined to reviewing the 
activities of administrative agencies in a narrow fashion. Neither are they limited to 
the declaration of new rights for individuals who interact with public agencies. As 
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a result of their development of remedial law, the courts are now able to intervene 
directly in public administration to the extent of taking control of entire public 
administrative systems in efforts to bring them up to constitutional standards. 

The fates of the antagonist and the judiciary are inherently linked. Perhaps Wood 
v. Strickland (1975) best illustrates the antagonist’s potential to enlist the judiciary 
in efforts to bring about administrative change. Out of a rather unimaginative high 
school prank—perhaps repeated hundreds of times each year in various school dis- 
tricts throughout the nation—emerged a new standard of official immunity that 
effectively impels millions of public administrators to pay far greater attention to 
constitutional law. No constitutional amendment was necessary, no mobilization 
of the electorate required, no lobbyist hired; rather, feeling victimized by a school 
board’s injustice, the antagonists filed suit and won a victory of major constitutional 
proportions. The advantages of litigation for antagonists are not usually displayed 
so dramatically, but they are always potentially present. Moreover, the judiciary 
depends on antagonists for its own ability to intervene in public administration. 
The more able antagonists are to bring the cases to court, the greater the judiciary’s 
role in public administration will potentially be. 
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In 1992, the state of Washington’s Corrections Center for Women (WCCW), which 
housed about 270 convicted women felons, implemented a random search policy in 
an effort to efficiently and effectively control the movement of contraband through 
the facility. The administrators called the searches “pat downs,” but a reviewing 
court later found that the searches involved not “patting,” but rather “rubbing,” 
“squeezing,” and “kneading.” The court described the searches, performed by each 
guard ten times per daytime shift: 


[T]he male guard stands next to the female inmate and thoroughly runs 
his hands over her clothed body starting with their neck and working 
down to her feet. According to the prison training material, a guard 
is to “use a flat hand and pushing motion across the [inmate’s] crotch 
area.” ... The guard must “push inward and upward when searching the 
crotch and upper thighs of the inmate.” ... All seams in the leg and the 
crotch area are to be “squeezed and kneaded.” ... Using the back of the 
hand, the guard also is to search the breast area in a sweeping motion, 
so that the breasts will be “flattened” (Jordan v. Gardner 1993:1523). 


On the initial (and only) day of implementation, one of the first inmates to 
be searched, a woman with a long history of sexual abuse by men, suffered severe 
distress. She had to have her fingers pried loose from the bars she grabbed during 
the search, and she vomited after returning to her cell block. That same day several 
inmates with similar reactions (85 percent of whom had a history of sexual abuse 
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by men) filed a civil rights action under 42 USC section 1983 and, with remarkable 
speed, obtained an injunction halting the searches. 

The inmates’ argued that the search policy violated their First, Fourth, Eighth, and 
Fourteenth Amendment rights. Eventually, the court of appeals affirmed the district 
court’s finding that the searches were indeed unconstitutional, but the appellate court 
was split between judges who thought the searches violated the Fourth Amendment’s 
prohibition against unreasonable search and seizure and those contending that they 
transgressed the Eighth Amendment’ prohibition against cruel and unusual punish- 
ment. Regarding the Fourth Amendment violations one judge wrote: 


[T]he conduct challenged here violates the fourth amendment as well 
as the eighth. ... The precise fourth amendment interest that is violated 
is “the right of the people to be secure in their persons ... against unrea- 
sonable searches.” ... [W]hile privacy is the primary interest underly- 
ing the fourth amendment ... that amendment also protects persons 
against infringements of bodily integrity ... and personal dignity. ... 
The [Supreme] Court refers to these interests together as “dignitary 
interests.” It is the privacy and dignitary interests of the female inmates 


that are violated here (Jordan v. Gardner 1993:1532-1541). 


Concerning cruel and unusual punishment by these functionaries, another 
judge compellingly wrote of the dangers of unchecked administrative behavior: 


A bland American civil servant can be as much of a beast as a ferocious 
concentration camp guard if he does not think about what his actions 
are doing. Singleminded inspector Javert is a monster, even though he 
focused only on his duty. Half the cruelties of human history have been 
inflicted by conscientious servants of the state. The mildest of bureau- 
crats can be a brute if he does not raise his eyes from his task and 
consider the human beings on whom he is having an impact. Here the 
blind spot in the warden’s mind—his inability or unwillingness to take 
into account the indecencies he was commanding his male guards to 
commit—constituted indifference, indifference to the suffering he was 
going to inflict on the helpless persons placed within his responsibil- 
ity. Such indifference was wanton and it was obdurately maintained 
even when a flood of light was cast on the subject. It was unconstitu- 
tional punishment. How did a civilized country and a civilized state 
like Washington get into this fix where it takes federal judges to tell a 
responsible state official to stop his approval of indecency because he is 


violating the Constitution? (Jordan v. Gardner 1993:1544—1545) 


How indeed? This book has supplied part of the answer and, through its 
discussion of constitutional rights, we hope part of the cure as well. Of its own 


www.urdukutabkhanapk.blogspot.com 


Law, Courts, and Public Administration m 303 


volition, American public administration has not embraced individual rights. Both 
the orthodoxy and new public management (NPM) versions emphasize manage- 
ment, with its dominant values of efficiency and cost-effectiveness. Since 1946, 
federal administration has been deliberately regulated by an expanding admin- 
istrative law framework intended to make it more compatible with the nation’s 
constitutional democracy. Since the 1950s, the federal courts have increasingly 
placed constitutional constraints on public administration as well. In every con- 
text examined here—dealing with clients, customers, government employees and 
contractors, prisoners, public mental health patients, and individuals involved in 
street-level regulatory encounters—public administration historically infringed on 
individuals’ rights in ways the larger society eventually found unacceptable. Abuse 
has sometimes resulted from both good and not so good intentions. The “good- 
ness” of public administrators is an insufficient defense against abuse. The national 
performance review (NPR) noted that “the federal government is filled with good 
people trapped in bad systems” (Gore 1993:2), while the constitutional system is 
informed by James Madison’s time-tested caution against assuming that either 
the governed or their governors are angels (Federalist Papers no. 51, 1787-1788). 
Whether “Inspector Javert” is a monster, as the court says, or just another civil ser- 
vant with a difficult job, it is no longer acceptable for Javert or other public servants 
to ignore the constitutional rights of those upon whom their actions bear. We wrote 
this book to make that much clear, but also to provide an analysis that reduces the 
often abstract quality of “rights talk” by situating constitutional requirements con- 
cretely in the context of administrative practice. 

The legal developments of the last four decades discussed in this book have 
major implications for public administration and political life in the United States. 
First, the judiciary has developed a mechanism that creates strong incentives for 
public administrators to be cognizant of constitutional and judicial values. Public 
administrators’ liability is such that in order to perform their functions in a fashion 
acceptable to the judiciary, they must adhere to constitutional values and give them 
preeminence over administrative values generally. This approach enables the judi- 
ciary to fundamentally condition the operation of the administrative state and to 
compel it to function more consonantly with the concepts of constitutional democ- 
racy. Inevitably, such an approach must lead—and has led—to a reformulation of 
administrative systems, theories, and values. 

Second, the scope of judicial review according to administrative and environ- 
mental law and the expansion of antagonists’ standing to challenge public admin- 
istration in court enables the judiciary to play a much more active role generally in 
the administrative state. The courts are not confined to reviewing the activities of 
administrative agencies in a narrow fashion, nor are they limited to the declaration 
of new rights for individuals who interact with public agencies, however grand a 
constitutional task that may be. Rather, as a result of their development of remedial 
law, the courts are now able to intervene directly in public administration to the 
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extent of taking control of entire public administrative systems in efforts to bring 
them up to constitutional standards. 

Third, administrative law as we know it today has evolved as an effort to nego- 
tiate several tensions in U.S. public administration: bureaucracy versus democ- 
racy, collective action versus individual liberty, efficiency versus fairness and 
privacy, standardization versus individuation and equity, neutral administrative 
expertise versus public participation, and cost-effectiveness versus individual dig- 
nity and autonomy. The Administrative Procedure Act (APA) and related mea- 
sures ensure at least minimum levels of fairness and an opportunity for recourse 
in the courts. 

Fourth, the judicial response to the claims of the administrative state’s clients, 
customers, and government employees and contractors has been to abandon the 
doctrine of privilege and to apply the Constitution to the administration of pub- 
lic benefits, public personnel management, and contracting. Government can no 
longer distribute benefits or government jobs with little or no regard for equal pro- 
tection. It cannot attach whatever conditions it desires to their receipt, nor can it 
deprive individuals of them without meeting the requirements of procedural due 
process. The First, Fourth, Fifth, and Fourteenth Amendments are now intricately 
involved in public administrators’ relationships with clients, customers, and other 
public employees. 

Tied in with this, the courts placed limited Fourth Amendment restrictions 
on street-level administrators in order to prevent potential harms associated with 
unchecked discretion and the use of intuition alone. Examples include checks 
on the thousands of routine administrative inspections performed by street-level 
administrators on a daily basis and on random stops. 

The administration of public mental health facilities, prisons, and jails has 
been thoroughly constitutionalized. This includes changes in their day-to-day 
operations, as mandated by the courts. The Eighth Amendment now applies to 
conditions in prison, and affords a constitutional right—not always realized—to 
adequate medical care. Prisoners have also gained procedural due process, equal 
protection, and some substantive constitutional rights. Those confined to public 
mental health facilities now have constitutional rights to treatment or training. 
Institutional budgets have grown in response to court orders, although not uni- 
formly or without resistance. 

These developments constitute nothing less than a fundamental and revolution- 
ary change in the role of law in public administrative practice. A new relationship 
between the citizen and the administrative state has been forged, as has a new rela- 
tionship between the judiciary and public administrators. The importance of these 
new relationships is indisputable. The Bill of Rights now protects the citizenry in 
its interaction with public administrators and public agencies. Judicial and consti- 
tutional values have become a major facet of public administration. 
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9.1 Judicial Supervision of Public Administration 


The Constitution makes few provisions for large-scale federal administration, the 
development of which necessarily altered the separation of powers. A powerful 
administrative branch with policymaking and regulatory authority was simply not 
part of the Founders’ scheme. Neither was a large federal administrative component 
with the ability to act directly upon individuals. Whether such a governmental 
branch is truly necessary for modern government, it in fact arose and prompted 
some important constitutional adjustments. Most important, the administrative 
state as we now know it requires vast delegations of authority by the legislature to 
the executive branch. Whereas once such delegations were considered to be breaches 
of the separation of powers, today they are deemed constitutionally acceptable 
even when accompanied only by the vaguest of legislative guidelines. In a sense, 
this result is necessary because under the Constitution, federal administration is 
established largely by exercise of congressional power but is subject to executive 
direction. The rise of the federal administrative agencies to the center of American 
government could only be accompanied by a changing view of the requirements of 
the separation of powers. 
Judge David Bazelon observed that until the 1970s, 


[t]he court’s role was to assure simply that the agency functioned fairly 
and treated all interests with decency. Agencies were to proceed in a 
manner designed to ensure that the parties, the public, and the review- 
ing courts knew the basis of their decision and so that the court could 
review their reasoning in the light of the evidence (1976:103). 


However, the acquiescent approach began to lose force as the judiciary came to 
recognize a tension between the growth of administrative authority and the main- 
tenance of individual civil rights and liberties. If Congress wanted to give its power 
to the administrative branch, that was one matter; individual citizens never sought 
to surrender their rights and liberties to unelected and seemingly unrepresentative 
administrative agencies. Since the 1970s, the issue of administrative authority over 
individuals has been squarely before the judiciary. The courts’ response has been 
based on at least two premises. There is a recognition that administrative author- 
ity over individuals can be formidable, may be unchecked by the legislature or the 
political executive, and ultimately may destroy the quality of democratic citizen- 
ship. There is also an awareness that a proper and natural judicial role in the admin- 
istrative state is to ensure that administrative authority over individuals is exercised 
in a fashion that is compatible with the Bill of Rights. Together these premises 
amount to the proposition that the judiciary has an important constitutional role 
in checking public administration by forcing it to respond to legal values. 

This notion of a partnership—or even an encompassing relationship—between 
judges and administrators is remarkable. From the founding in 1789 to the 1970s, 
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it would have been unthinkable. Yet, today, as a result of a certain coherence to the 
judicial response to the rise of the administrative state, courts are key actors in the 
overall administrative process. 

The creation of new rights and the expansion of older ones was in itself an 
exercise of judicial authority over public administration. Typically, the expansion 
of individuals’ rights vis-a-vis public agencies is synonymous with the imposition 
of constraints on the traditional public administrative way of doing business. For 
example, the expansion of the due process rights of clients or public employees rep- 
resents a limitation on the exercise of discretion by public administrators. The same 
is true of substantive rights. Consequently, this aspect of the judicial response to the 
rise of the administrative state has the impact of reducing administrative discretion 
and authority over the citizenry. In this fashion, the courts have sought to force 
public administrators to adhere to the judicial interpretation of the Constitution. 
Through the expansion of individuals’ rights, the judiciary emerges as a broad over- 
seer of public administration in the United States. 

Oversight in this sense, however, is almost by definition after the fact. It does 
not enable the judiciary to be proactive in its relationships with public admin- 
istrators. This is why the judiciary’s resurrection of the section 1983 suit and 
creation of the Bivens (1971) remedy is so important. These legal processes fol- 
low logically from the expansion of individual substantive and procedural rights 
within the administrative state because they provide a mechanism by which cli- 
ents, customers, public employees, contractors, prisoners, public mental health 
patients, or individuals involved in street-level administrative encounters can 
seek to vindicate breaches of their constitutional and/or legal rights. On one level, 
the expansion of individuals’ rights in the context of public administration and 
the forging of a legal mechanism by which aggrieved persons can initiate effec- 
tive enforcement of their new rights has a coherence that cannot be denied. It is 
not too much to say that expanding antagonists’ ability to litigate was necessary 
to securing the rights of the population in their encounters with public admin- 
istrators. For without the opportunity to litigate, the rights would be difficult or 
impossible to enforce. 

But there is a deeper level as well, and one that speaks directly to the issue of 
judicial power in the administrative state. The Supreme Court’s interpretation of 
section 1983 and creation of Bivens-style suits affords the judiciary a proactive 
means of supervising the broad ways in which public administrators act upon 
individuals. 

By holding that public administrators in general are liable for their uncon- 
stitutional or illegal encroachments upon the rights of individuals if they vio- 
late clearly established rights of which they should have known, the Supreme 
Court has created a great incentive for public administrators to be fully cogni- 
zant of the law. Consequently, knowledge of the law, and especially constitu- 
tional law, becomes a positive job requirement for the public administrator who 
acts upon individuals and seeks to avoid losing a civil suit for damages. Because 
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constitutional law is made by judges, this new job requirement is really one of 
adhering to judicial values even though they may stand in opposition to admin- 
istrative values. Consequently, a major ramification of the expansion of remedies 
for the antagonist of the administrative state is to enable the judiciary to play a 
far greater role in determining the values to which public administrators must be 
responsive. This, in turn, as Bazelon (1976) suggests, places the judiciary in the 
role of partner—with hindsight, we would say “supervisor’—of public adminis- 
trators. This is very much a role that enables the judiciary to assert some control 
over public administration, and therefore also to strengthen its own power in the 
administrative state. Again, it is evident that the reactive approach of creating 
new procedural and substantive rights for the citizenry goes hand in hand with 
the proactive approach embodied in the judiciary’s drastic expansion of the liabil- 
ity of public administrators and of local governmental agencies. Standing alone, 
neither approach would afford as much protection to the population or enable the 
judiciary to exercise so much supervision over contemporary public administra- 
tion. Therein lies the fundamental coherence of the post-1950 judicial response to 
the rise of the administrative state. 

Judicial supervision becomes complete when, in order to protect the newly 
established rights of individuals, the courts take over direction of the actual oper- 
ation of a governmental institution or agency, such as a prison or school system. 
This is another revolutionary development. The idea of the judiciary directing 
public administrators appears antithetical to the principle of the separation of 
powers, and to federalism as well when federal judges tell state and local admin- 
istrators what must be done and how. But as noted previously, the rise of a large 
federal administrative apparatus places great strains on the concept of the separa- 
tion of powers, and it cannot be overemphasized that in an administrative state, 
political power requires an ability to direct public agencies. To the extent that 
the judiciary seeks to maintain its historic place in the separation of powers— 
that is, to be coequal to the legislature and the elected executive—it must have 
means to control, oversee, and constrain the actions of public administrators. 
That the judiciary has been able to gain a supervisory role over public admin- 
istration is remarkable testimony to the governmental flexibility allowed by the 
Constitution. In essence, the judiciary has managed to adapt the Constitution 
itself to the rise of the administrative state by creating new rights for “we the 
people” and a new role for the courts in relation to public administrators. The 
Supreme Court has sometimes warned lower court judges about going too far in 
reforming prisons and school systems (e.g., Rhodes v. Chapman 1981; Missouri v. 
Jenkins 1995). Overall, however, since the 1950s it has embraced greater judicial 
supervision of public administration. In sum, the judicial response to the rise of 
the administrative state over the past five decades has a strong historical coher- 
ence as well as a clear internal logic. 
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9.2 Administrative Values and 
Constitutional Democracy 


Traditional public administration touted the need for efficiency above almost all 
else. Politics and the Constitution emphasize other values. “Reinvented” public 
administration, with its heavy pressure for “results” can also overlook political 
and constitutional interests in fair and open means, equity, and the protection 
of individuals’ rights and dignity. In their zeal to produce results, some deregu- 
lated, empowered public employees inevitably step beyond what the polity finds 
acceptable. Many past abuses, such as the Atomic Energy Commission’s treat- 
ment of the “downwinders” discussed in Chapter 1, were anything but the result 
of overregulation and underempowerment. Constitutional process matters, and 
certainly, in a constitutional democracy such as the United States, the political 
community may prefer that public administration promote justice, liberty, and 
equal protection more than efficiency and cost-effectiveness when tradeoffs are 
necessary. It is not surprising that when the federal judiciary began to bring its 
values to bear on contemporary public administration, it favored constitutional 
concerns over administrative managerial interests. 

The tension between judicial values and administrative ones can be viewed 
through several lenses. Diversity versus uniformity is one. As emphasized through- 
out this book, bureaucratized public administration places great importance on 
uniformity. In order to promote efficiency and predictability, traditional position 
classification systems require public employees to do their jobs uniformly and 
impersonally, with little room for variation. Clients are turned into cases that can 
be readily processed. Prisoners and institutionalized public mental health patients 
are dehumanized to reduce the costs of handling them. By contrast, constitutional 
law and the judiciary embrace the diversity that stems from an appreciation of 
individuality. To the extent that it succeeds, the NPM may bring administrative 
and constitutional values into greater harmony in this regard by making customer 
satisfaction a generic test of good government and by encouraging public employees 
to solve problems creatively. 

As Madison explained in The Federalist, No. 10, diversity is central to the con- 
stitutional scheme. Federalism, the different constituencies of the elected branches 
of government, and the different powers and terms of offices of elected officials are 
all efforts to bring a substantial measure of diversity of opinion into government. 
The system of checks and balances would be undermined by an across-the-board 
consensus on all political issues and policies. The explicit protection of property 
and liberty in the Bill of Rights is also an effort to enssure diversity among the 
citizenry. 

The judiciary’s appreciation for diversity and individuality is also ingrained in 
the case method and adversary procedure. The judicial approach to decision mak- 
ing requires that individuals be allowed to state their own personal cases before 
the courts. Social scientific generalizations may be used, but ultimately judicial 


www.urdukutabkhanapk.blogspot.com 


Law, Courts, and Public Administration ™ 309 


decisions turn on the facts presented in individual and idiographic circumstances 
sometimes affecting only one or a few people directly. (See, e.g., McCleskey v. Kemp 
1987, for a dramatic example.) In this fashion, great principles of constitutional law 
and judicial policymaking may spring from circumstances involving such seem- 
ingly minor incidents as high school pranks. The courts generally rely upon indi- 
viduals to bring out not only the facts of an incident, but also the legal principles 
they believe should govern its resolution. Such a method demands a great apprecia- 
tion of the worth of individuals’ attentiveness to their diverse claims. 

Although such decisions as Goldberg v. Kelly (1970), Mathews v. Eldridge (1976), 
and Cleveland Board of Education v. Loudermill (1985) are often criticized, proce- 
dural due process can have similar ramifications in administrative organizations. 
As noted in Chapter 4, Commissioner Perales of the New York State Department 
of Social Services found that operating as a “due process factory” had substantial 
organizational advantages in terms of error correction and obtaining useful feed- 
back (Perales 1990:89). 

Judicial supervision complicates public administration immensely. The val- 
ues that the courts encourage administrators to embrace are not just at odds 
with orthodox administration; they also tend to conflict with contemporary 
interest in deregulating the public sector, enhancing administrative discre- 
tion and flexibility, managing for results, and, sometimes, reducing costs. For 
instance, at a time when political appointees and top-level public managers are 
seeking greater flexibility in appointing, assigning, and dismissing civil ser- 
vants, several judicial decisions limit executive authority—particularly those 
cases dealing with patronage, public employees’ non-work product speech on 
matters of public concern, and due process. Executive control is also weakened 
by such judicial decisions as Environmental Defense Fund v. Thomas (1986), 
which limits the president’s authority to use the Office of Management and 
Budget to regulate other agencies, and by Morrison v. Olson (1988), which per- 
mits Congress to vest the appointment of a tenured executive branch employee 
in a court. (These cases are discussed in Chapters 1 and 2.) Securing constitu- 
tional rights for prisoners and institutionalized public mental health patients 
adds to administrative costs. Judicially constructed state action doctrine has the 
potential to frustrate outsourcing by raising its costs and making contractual 
relationships less desirable to potential bidders (see Chapter 8). State welfare 
and other agencies gaining greater freedom from federal legislative and admin- 
istrative controls find that they are still subject to judicially developed nation- 
wide constitutional constraints. 

Few would now contest Chief Justice John Marshall’s famous statement in 
Marbury v. Madison (1803:177) that “[i]t is emphatically the province and duty 
of the judicial department to say what the law is.” Yet many have been critical 
of at least some aspects of contemporary judicial supervision of public admin- 
istration. (Among others see Horowitz 1977; Glazer 1978; Fluckiger 1985; and 
Rabkin 1989.) Essentially critics charge the courts with intruding into areas in 
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which they lack expertise, being too dismissive of administrative interests in cost- 
effectiveness, and tending toward “jurocracy” (rule by judges) by overstepping 
their role in the separation of powers, and, in the case of federal judges, by violat- 
ing accepted principles of federalism. Some of these criticisms were first voiced 
headily in the 1970s, with a “Chicken Little” quality. We were told that the 
courts would destroy administrative capacity, saddle state and local governments 
with great expenses, impair representative democracy, and ultimately lose their 
own legitimacy. Such bleak criticisms were clearly overblown. The record, though 
mixed, is far more positive. 


9.3 Assessing the Impact of Judicial 
Supervision on Public Administration 


Assessing the impact of judicial supervision on public administration requires 
attention to time. Some of the problems tackled by the courts, such as public 
school desegregation, are seemingly intractable and cannot be resolved quickly 
or by judicial decrees alone. Others, including prison reform, take major resource 
commitments and years to complete. Even then, as in California today, they may 
be frustrated by increasing incarceration rates and inadequate funding. Early criti- 
cisms of the judicial response to the administrative state from the 1970s through 
the 1990s may have been based on unrealistic expectations and criteria. Normative 
judgments also differ on questions such as whether the courts have correctly cali- 
brated the tradeoffs between constitutional rights and cost-effectiveness. 

Much also depends on what baseline is used. Comparing today’s public admin- 
istration to that of the 1950s, when the contemporary judicial response to the rise 
of the administrative state began, is inherently problematic. Many measurable and 
unmeasurable variables other than judicial intervention have promoted or stalled 
development. Policy, social, economic, and technological changes have been great. 
In many areas, more specialized knowledge is now available and administrative 
feedback has been strengthened immensely. One would expect that, in general, 
administrative systems and operations have improved, although firm criteria and 
hard evidence are not always available. 

Cost-effectiveness and constitutional rights are categorically different. Arkansas’ 
prisons cost less to operate per inmate in the days before Holt v. Sarver (1970), but 
who would say they were better then? Public personnel systems may have been less 
cumbersome when employees and applicants could not vindicate their equal pro- 
tection rights, but was public administration better when agencies engaged in bla- 
tant, formal racial discrimination and segregation (Rosenbloom 1977)? Similarly, 
was the separation of powers stronger or weaker when two branches, rather than 
three, supervised the government’s core administrative activities? Whatever federal 
judicial decisions may have done to intergovernmental relations, the states have 
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certainly retained their viability as laboratories of democracy and public admin- 
istration. Finally, one can engage in counterfactual speculation about what would 
have happened to administration and judicial legitimacy had the courts eschewed 
their current supervisory role, but how is one to know? 

To ask these questions is to suggest the enormity and complexity of assessing 
the impact of judicial supervision on public administration, but some empirically 
based knowledge is available. At a basic level, this book has adduced evidence that 
administrators do react to judicial decisions. Judicial decisions regarding public 
administration are not hollow (contrary to Rosenberg 1991, and very much in 
keeping with Melnick 1994). Public benefits systems, personnel management and 
mental health facilities, as well as prisons, have changed in response to the courts. 
So has environmental administration (see O’Leary 1993). Instigated by court 
decisions, the street-level behavior of police has also changed (Epp, forthcoming). 
There is no summary measure of agency compliance with judicial rulings under 
the APA and related measures. In some areas, including the use of administrative 
law judges and the procedural requirements of informal rulemaking, compliance is 
largely routine (Lubbers 1994; Kerwin 1994). In others, including the Freedom of 
Information Act, compliance has been less complete (Vaughn 1994). Knowledge of 
the determinants of the likely impact of judicial decisions on administration varies. 
In terms of the types of encounters analyzed here, they are best understood with 
regard to prison reform (see Chapter 7.) 

Augmenting our own discussion, the following are the major themes found in 
the literature on the impact of courts on public administration. 


Em Judges have been aggressive and active in their oversight of administrative 
agencies (Frug 1978; Melnick 1983). 

Em Judges may become invested in the outcome of litigation involving public 
institutions and, as a result, lower their cloak of neutrality (Horowitz 1983). 

E Judicial activity can result in wrong or bad policy (Glazer 1978; Melnick 1983). 

E Judicial interaction with administrative agencies can jeopardize representa- 
tive democracy (O’Leary and Wise 1991). 

E Judicial decisions can affect federalism (Melnick 1994:235). 

Em Judges must often rely on other courts and other organizations to supervise 
the implementation of a court decision (Johnson and Canon 1984). 

m Evidence about the impact of court-appointed oversight bodies is mixed, 
as one would expect because some problems are more intractable and some 
court-appointed special masters and committees more effective than others 
(Wood 1982; Yarbrough 1985; Yale Law Journal 1975). 

E Judicial decisions concerning public agencies often include detailed judicial 
supervision of organizations (including ongoing affirmative decrees), requir- 
ing frequent judicial interaction with agency staff (Chayes 1976; Frug 1978; 
Fiss 1978; Horowitz 1983). 
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m There are often unintended consequences, unanticipated questions, and 
unforeseen problems in court decisions involving public agencies (Horowitz 
1977). 

m Cramton (1976), Wood (1982), Horowitz (1983), and Melnick (1983) are 
representative of authors who maintain that judges often deal with subject 
matter outside their areas of expertise. 

m A court order can dictate the issues that must be considered by public agen- 
cies (Johnson 1979a, 1979b; O’Leary 1993; Melnick 1994). 

m The filing ofa lawsuit can confirm and strengthen government policy (Bullock 
and Lamb 1984; O’Leary 1993). 

™ Court orders can disrupt scientific processes, especially those that are “long- 
linked,” often with serious negative consequences (O’ Leary 1993; Thompson 
1967). 

m A negative judicial decision can sometimes, but not always, be used by 
an agency to strengthen its budgetary position (Allerton 1976; Frug 1978; 
Hale 1979; Yarbrough 1982; Horowitz 1983; Moss 1983; Melnick 1983; 
O’Leary 1993). 

m Funds often must be taken from other programs and channeled into the 
program that is the subject of a court decision (Allerton 1976; Hale 1979; 
Horowitz 1983; O’Leary 1993). 

™ Court decisions can frustrate budgetary retrenchment and can encourage 
budgetary games (Hale 1979; O’Leary and Wise 1991). 

E Judicial activity can lead to a reduction in the power and authority of admin- 
istrators (O’Leary 1993). 

m Court decisions may yield a transfer of budgetary power from an administra- 
tor to a judge (Fisher 1975; Hale 1979). 

M Judges often refuse to defer to administrators’ expertise (Melnick 1983, 1985). 

m There are anticipated and unanticipated costs of implementing a court deci- 
sion (Hale 1979). 

m Court orders affect staff morale both negatively and positively (Ekland-Olson 
and Martin 1988, 1990; O’Leary 1993). 


These findings were largely produced by studies that looked at the courts and 
public administrators in one-on-one relationships, sometimes mediated by spe- 
cial masters or committees formed to implement judicial decrees. For the most 
part, they used a common research design that views court decisions or decrees 
as interventions. In such designs, one looks at administrative agencies’ structures, 
programs, rules, practices, and other relevant features before and after the court’s 
action. Generally, the researcher is careful not to attribute all administrative change 
to judicial intervention, but the intervention is conceptualized as the main inter- 
vening variable and focus of the study. 

Charles Epp (forthcoming) used a more complex research design in studying 
the impact of the courts on the use of force by police, sexual harassment policies 
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in the public sector, and injury reduction in public playgrounds. He viewed court 
decisions as stimuli that helped activate both reform-oriented professional public 
managers and citizens’ groups pressing for reforms. His own words best explain his 
findings and put the earlier studies into perspective: 


Although most studies have found widespread bureaucratic evasion 
or merely symbolic compliance with new rights, they have commonly 
examined compliance in the short term. ... 

... Where once bureaucratic agencies resisted external legal control, 
in the past generation a common policy model of legalized account- 
ability has grown and consolidated; it focuses on bringing bureaucratic 
practice into conformity with evolving legal norms, and it does so by 
law-inspired administrative rules, training tailored to these rules, and 
systems of internal oversight aimed at assessing compliance with the 
rules and training. Ultimately, law-inspired administrative reform has 
remade the professional norms and identities of the managerial profes- 
sions, shifting them decisively from a celebration of insulated discre- 
tionary expertise to a celebration of fidelity to legal norms. 

The central features of this historical sea change are marked by 
its divided sources. It grew out of an interaction between bottom-up 
pressure, in the form of activist demands to give practical meaning 
to the rights revolution’s promises, and top-down policymaking, in 
the form of professional administrators’ managerial responses to these 
pressures. 


Epp emphasizes the role of liability law in spurring compliance with court deci- 
sions and legal changes. “The engine of pressure” for change, he notes, “is Habil- 
ity—the amorphous legally framed risk associated with departure from popular 
legal norms—and its inducement is not money but damage to public legitimacy” 
(Epp, forthcoming). Whether Epp’s convincing study can be generalized to other 
policies and jurisdictions is an open question. However, his “legalized account- 
ability” framework adds considerable sophistication to research on the courts and 
public administration and his findings are convincing. 

In sum, studies show that judicial intervention in public administration can 
have a wide array of impacts. The courts can and do produce change. Their deci- 
sions have affected core administrative matters—accountability; decision making; 
authority; organization; personnel; budgets; program, problem, and policy defini- 
tion and responsibility; feedback; and intergovernmental relations. More broadly, 
as this book demonstrates, the courts have required fundamental change in admin- 
istrative doctrine, values, and the very definition of competent administrative 
practice itself. Public administration in the United States now has a major legal 
component that simply did not exist prior to the 1950s. 
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9.4 The Next Steps: Public Service 
Education and Training in Law 


Today’s public administrators must know the law as it affects their activities, and 
they must act in accordance with it. Consequently, as Epp demonstrates, emphasiz- 
ing the study of these aspects of the law in public service education and training is 
central both to compliance with legal requirements and avoidance of liability. Our 
book provides a foundation by explaining how public administrative values and 
doctrine often conflict with constitutional and other legal concerns and by outlin- 
ing the constitutional requirements for dealing with clients, customers, individuals 
in street-level encounters, public personnel, contractors, prisoners, and institution- 
alized public mental health patients. However, no book on public administration 
and law can be more than a beginning. The content and reach of public adminis- 
tration’s legal dimension are ever-changing and often ambiguous. Public adminis- 
trators should assess the law’s spirit as well as its narrower precedents. Above all, 
public administrators should recognize that the judicial response to the rise of the 
administrative state creates both new opportunities and new challenges—opportu- 
nities to bring public administration into greater harmony with our constitutional 
democracy and challenges to do so with organizational efficiency, effectiveness, and 
responsiveness. Ultimately, then, we must continue upon the course established by 
Woodrow Wilson in the 1880s; namely, to recognize that “[t]he principles on which 
to base a science of administration for America must be principles which have a 
democratic policy very much at heart” (Wilson 1941:504). 

There are several proactive steps practitioners as well as masters of public admin- 
istration programs and professional organizations can take to remain current in the 
pertinent law. First, knowledge of laws, court decisions, and potential liabilities 
must be incorporated in public administration courses and training programs. This 
knowledge should go beyond the technical requirements of statutes. It should focus 
on general principles rather than the facts and rulings in particular cases. It must 
encompass an understanding of how major constitutional and legal principles relate 
to each other and to public administrative practice. This material should be pre- 
sented positively as a means of improving the fit between public administration and 
constitutional democracy. 

Second, public administrators currently in the field may find it desirable to con- 
tinually “retool” to become aware of the constitutional and legal responsibilities and 
liabilities they currently face. Continuing education courses and training in the areas 
of law specific to administrators’ jobs are essential. Periodically scanning recently 
published court decisions helps keep one fresh. Managers should take responsibility 
to educate their employees about legal challenges to the way they operate. Failure 
to train can create liability. Agency or general counsel should continually update 
operational manuals to incorporate legal changes. Professional newsletters, jour- 
nals, and other publications for public employees can also be invaluable in helping 
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administrators to keep abreast of the law. Access to Lexis-Nexis, Findlaw, and other 
computerized legal databases are invaluable to remaining current. 

American public administrators must think and act in a broader context than 
ever before. Constitutionalization makes public administration more akin to gov- 
ernance than to management alone. Judicial supervision of public administration is 
no longer a novelty. It is well entrenched. Public administrators are now personally 
responsible for knowing the constitutional and statutory law that defines the rights 
of those upon whom they act. There is no comprehensive formula or blueprint, but 
the art of contemporary public administration calls upon every public employee to 
integrate that knowledge into effective day-to-day administrative practice. 
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Since the first edition of Public Administration and Law was published 
in 1983, it has retained its unique status of being the only book in the field 
of public administration that analyzes how constitutional law regulates 
and informs the way administrators interact with each other and the public. 
Examining First, Fourth, Fifth, Eighth, and Fourteenth Amendment rights 
as they pertain to these encounters, it explains how public administrators 
must do their jobs and how administrative systems must operate in order 
to comply with constitutional law. 


The book begins by presenting a historical account of the way constitutional 
and administrative law have incrementally “retrofitted” public agencies 
into the nation’s constitutional design. It examines the federal judiciary’s 
impact on federal administration and the effect of the nation’s myriad 
environmental laws on public administration. Next, it focuses on the role 
of the individual as a client and customer of public agencies. In a discussion 
of the Fourth Amendment, it examines street-level encounters between 
citizens and law enforcement agents. Responding to the rise of the new 
public management (NPM), it also adds, for the first time in this edition, 
a chapter that analyzes the rights of the individual not only as a government 
employee but also as a government contractor. 


The final chapters of the book address issues concerning the rights of 
inmates in administrative institutions and balancing the need to protect 
individual rights with the ability of agencies to function effectively. 
Supplemented with case citations and lists of articles, books, and 
documents, this text is designed to facilitate further study in a constantly 
evolving area. 
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